United States Court of Appeals 
for the 


District of Columbia Circuit 





RECORD 


“4 ug 


eres wih ye So ace 


Appellant, 
Appellees. ; 


wisehet Stes Court of Apoeats 
JAN 17 1058 


FILED 


Docxzr No. 14,248 


i 


f the United States, and Gzorcs M. Humpuney,. 


as Secretary of the Treasury of the United States of 


For rae Disraicr or Conumera Cmeurr 


rica, 


mission 0. 


Tae Fmsr Nariowat Crry Baxx or New Yorx, 
v. 
Disretcr Court ror rae Disraicr or ConumpBia 


Dismissmre THe Action ror Lacx or JvgispIcTiIon. 


Cay, constituting the Foreign Claims Settlement Com- 


2 
gg 
6) 
ms 
3 
3 
ey 
J 


Ame 
Ow Apres From A Firat Oxper or tHe Unirep Srares 


Warrsey Guumianp, Pear Cazrer Pace and Henry J. 


oT ete ther 4s: “Bove see stewed sith ete 








tp ¢ 





CoMPLAINT FoR DECLARATORY JUDGMENT AND 
Insunction a in Scheib ah eke 


Exursits To CoMPLaInT: 


A—Assignment from Bank to Herbert J. 
Ce | To ALE ee 


C—Judgment _-----_____________________ 
D—Reassignment from Grant to Bank ___ 
E—Commission’s Proposed Decision _____ 
F—Objections to Proposed Decision ______ 
G—Minutes of Hearing before Commission 
H—Affidavit of Herbert J. Grant _________ 
J—Affidavit of MacIlburne Van Voorhies-_. 
J—Affidavit of Rowland R. Hughes ____.._ 
K—Affidavit of George F. Nolte __________ 
L—Affidavit of MacIlburne Van Voorhies ._ 
M—Commission’s Final Decision _._______ 


PuaintirF’s Morion ror SUMMARY JUDGMENT 


DEFENDANTS’ Motion To Dismiss org FoR Sum- 
MARY JUDGMENT -____________________ 


PuantTirF’s ANSWER TO DEFENDANTS’ Morion 
to DisMISs OR FOR SUMMARY JUDGMENT ____ 


Transcript or Hearine Berore Disrricr Court 
Rvuine oF THE Distrricr Court —_____ eet 
CERTIFICATE OF OFrrici1aL Courr REPORTER __.. 


Frvat Orper Dismissinc Compuaint ror Lack 
oF JURISDICTION OVER THE SuBJEcT Marrer 


DEFENDANTS’ ANSWER TO COMPLAINT __-___.._ 


ArFripavir or Cuartes T. Brannan, Treasury 
DErsntxXENT .._.....--.. == m 


Consent Orver SusstiruTine AFFIDAVIT ._...- 


Notice or APPEAL ee ee eee 


125 


154 


155 


159 


162 


Filed March 7, 1957 


41) United States District Court 


For tHe District or CoLumBIA 


Tae Frmsr Nariona, Crry Banx 
or New Yorx, 
Plaintiff, 
against 
Warrney H. Guimuanp, Peart Car- ! 
TER Pace and Henry J. Cuay, con- C. A. No. 362-57 
stituting the Foreign Claims Settle- 
ment Commission of the United 
States, and Gzorcz M. Humpurey, 
as Secretary of the Treasury of the 
United States of America, 
Defendants. 


Complaint for Declaratory Judgment and Injunction 


Tue First Nationan Crry Bank or New Yorks, for its 
complaint herein, alleges: 


The Parties 


1. The plaintiff, The First National City Bank of New 
York, formerly called The National City Bank of New York, 
is a national banking association, duly organized and exist- 
ing under the laws of the United States, with its principal 
office and place of business at 55 Wall Street, City, Soeur 
and State of New York. 


2. The defendants, Whitney H. Gillilland, Pearl Gute 
Pace and Henry J. Clay are the members of the Foreign 
Claims Settlement Commission of the United States (here- 
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inafter called ‘‘the Commission’’) established pursuant to 
22 U. S. C. § 1621, et seq. and Reorganization Plan No. 1 
of 1954 (see Note to 22 U.S. C. § 1622) adopted under the 
Reorganization Act of 1949, as amended (5 U.S. C. § 133z, 
et seq.). They are sued herein in their official capacity as 
the Foreign Claims Settlement Commission of the United 
States. 

Pursuant to said Reorganization Plan, all functions of 
the International Claims Commission established by the 
International Claims Settlement Act of 1949, as amended 
(22 U. S. C. $1621, et seq.), were transferred to the Com- 
mission. 


3. The defendant, George M. Humphrey, is the Secre- 
tary of the Treasury of the United States and is sued in 
his official capacity as such. 


Jurisdicti 


4. As more fully appears hereafter, this action arises 
under the International Claims Settlement Act of 1949, 
as amended [22 U.S. C. § 1621, et seq.], and, more speci- 
fically under §4§ 305(a)(1) and 309 and 310 thereof [22 
U.S. C. §§ 1641d(a) (1), 1641h and 1641i], hereinafter called 
‘‘the Act’’, and under the Fifth Amendment to the Con- 
stitution of the United States. The matter in controversy, 
exclusive of interest and costs, exceeds the sum or value 
of $3,000. 


5. The jurisdiction of this Court is invoked upon the 
grounds that the Commission, as will more fully appear: 


(a) Has erroneously interpreted § 305(a)(1) of the 
Act, and thereby limited, without warrant and contrary 
to the intent of Congress, the Commission’s jurisdiction 
to entertain claims thereunder; 
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(b) Has erroneously rejected plaintiff’s claim as one 
excluded from the provisions and scope of § i (1) 
of the Act; and 


(¢) By such erroneous interpretation of its suriedic. 
tion, with resultant rejection and denial of plaintiff’s 
claim, the Commission has wrongfully deprived plain- 
tiff of its attachment-judgment lien and vested prop- 
erty rights, without due process of law and without 
just compensation, i in violation of the Fifth Amendment 
to the Constitution of the United States. 


The Historic Facts—Litvmov Assignment 


6. Plaintiff’s claim arose out of the following historic 
facts and circumstances: Prior to the Soviet Revolution of 
November 7, 1917, the Russian Government, many Russian 
banks, Russian corporations and other Russian nationals, 
had funds on deposit with various banks in the United 
States, or were owed by nationals of the United States sums 
of money pursuant to contract or otherwise. Conversely, 
United States banks, corporations and other United States 
nationals had funds on deposit with various banks in Russia, 
or were owed by the Russian Government or by nationals 
of Russia sums of money pursuant to contract or otherwise. 
Also, the United States had made large loans to the pre- 
Soviet Government of Russia which were unpaid. 


43) 7. In 1917 and 1918 the Soviet Government of Russia, 
pursuant to its policy of nationalization, nationalized all 
banks, corporations and businesses in Russia, and under its 
nationalization decrees claimed to have succeeded to title 
to all the property of such banks, corporations and busi- 
nesses, including their bank deposits in the United States 
and other claims against nationals of the United States. 
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8. Until November 16, 1933, the United States refused 
to recognize the Soviet Government of Russia, because of 
that Government’s refusal, among other things, to acknowl- 
edge its responsibility for any claims of the United States 
or of United States nationals against it or its predecessor 
governments of Russia. 


9. On November 16, 1933, the President of the United 
States duly accorded recognition to the Soviet Govern- 
ment and as a part of such recognition there was executed 
by the Soviet Government, on November 16, 1933, the so- 
called Litvinov Assignment referred to in §301(6) and 
§ 302 of the International Claims Settlement Act of 1949, 
as amended in 1955 [22 U.S. C. § 1641(6) and §1641a]. 


10. Under the Litvinov Assignment the Soviet Govern- 


ment, by Maxim Litvinov, People’s Commissar for Foreign 
Affairs, declared that: 


‘*. . . preparatory to a final settlement of the claims 
and counter claims between the Government of the 
Union of Soviet Socialist Republics and the United 
States of America and the claims of their nationals, 
the Government of the Union of Soviet Socialist Re- 
publics will not take any steps to enforce any decisions 
of courts or initiate any new litigations for the amounts 
admitted to be due or that may be found to be due it, 
as the successor of prior Governments of Russia, or 
otherwise, from American nationals, . . . and does 
hereby release and assign all such amounts to the Gov- 
ernment of the United States, . .. 


‘<The Government of the Union of Soviet Socialist 
Republics further agrees, preparatory to the settle- 
ment referred to above not to make any claims with 
respect to: 
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‘‘(a) judgments rendered or that may be rendered 
by American courts in so far as they relate to property, 
or rights, or interests therein, in which the Union of 
Soviet Socialist Republics or its nationals may have 
had or may claim to have an interest; or, ! 


° 44) “(b) acts done or settlements made by or with the 
Government of the United States, or public officials in 
the United States, or its nationals, relating to property, 
credits, or obligations of any Government of Russia or 
nationals thereof.’’ (Emphasis supplied) 


The Litvinov Assignment was accepted by the United 
States in a letter, dated November 16, 1933, signed by 
President Franklin D. Roosevelt, which after quoting the 
terms of the Litvinov Assignment, concluded: : 


“‘T am glad to have these undertakings by your 
Government and I shall be pleased to notify your Gov- 
ernment in each case of any amount realized by the 
Government of the United States from the release and 
assignment to it of the amounts admitted to be due, or 
that may be found to be due, the Government of the 
Union of Soviet Socialist Republics, .. .’’ : 


11. Prior to the Litvinov Assignment of November 16, 
1933, various nationals of the United States, including this 
plaintiff, had obtained in the state courts or in the courts 
of the United States, attachment-judgment liens against 
property in the United States of various Russian corpora- 
tions or other Russian nationals, and such attachment-judg- 
ment liens had created vested property rights in these 
United States nationals, and vested lien rights in and to 
a such Russian property. : 





12. Under the Litvinov Assignment, the United States, 
between November 16, 1933 and 1955, collected and received 
funds admitted to be due or which were found to be due 
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from United States nationals to the Soviet Government or 
its nationals, including funds of the Russo-Asiatic Bank on 
deposit with the Guaranty Trust Company of New York 
(hereinafter called ‘‘the Guaranty Trust Company’’). 
Russo-Asiatic Bank was a banking corporation organized 
and existing under the laws of Imperial Russia, which had 
been nationalized by the Soviet Government. 


13. Although the Litvinov Assignment was made ‘‘pre- 
paratory to a final settlement’’ of claims between the United 
States and its nationals and the Soviet Government, the 
Soviet Government has not, in fact, settled any of such 
claims. 

Soviet Claims Act—1955 


14. Therefore, in 1955, Congress amended the Interna- 
tional Claims Settlement Act of 1949 to establish a Soviet 
45) Claims Fund, consisting of Russian funds theretofore col- 
lected in the United States, by the United States, under the 
Litvinov Assignment of November 16, 1933 [§ 302 of the 
Act; 22 U.S. C. §$1641a]. The 1955 amendment also con- 
ferred upon the Commission jurisdiction to receive and 
determine claims of United States nationals against the 
Soviet Government and against said Russian funds in 
accordance with ‘‘applicable substantive law, including in- 
ternational law.”’ 


15. Under the provisions of § 305 of the Act [22 U.S. C. 
§ 1641d] claims against said funds were divided into two 
categories: 


(1) Attachment-judgment lien claims of nationals 
of the United States, against said funds, obtained prior 
to November 16, 1933, the date of the Litvinov Assign- 
ment. These claims were given a preferred status 
[§ 305(c) of the Act; 22 U. S. C. $1641d, (c)]; and 
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provision was made for the payment of such claims 
im full, with interest, to the extent of all funds 
against which such attachment-judgment liens existed 
[§ 310(a)(1) of the Act; 22 U.S. C. SUSE: 
and 


(2) Claims of nationals of the United Siated, not 
based on attachment-judgment liens, arising prior to 
November 16, 1933, against the Soviet Government. 
These claims were relegated to a subordinate position, 
payment on them to be made on a substantially pro 
rata basis [§ 305(a)(2) and §310(a)(2), (3) and (4) 
of the Act; 22 U.S. C. § 1641d, (a) (2) and 22 U.: S. C. 
§ 1641i(a) (2), (3) and (4)]. 


16. In dividing these claims into said two categories, it 
was the clear purpose and intent of Congress, among other 
things, to preserve, unimpaired, the vested attachment- 
judgment lien rights of United States nationals, existing 
against Russian funds in the United States collected by 
the United States under the Litvinov Assignment, in order 
to avoid an unconstitutional taking of vested property 
rights of United States nationals, without due process of 
law and without just compensation, in violation of the Fifth 
Amendment to the Constitution of the United States. 


17. Pursuant to the provisions of § 305(a) (1) and (2) 
of the Act [22 U.S. C. § 1641d, (a)(1) and (2)], the Com- 
mission is given jurisdiction to: 


‘“. . . receive and determine in accordance | with 
applicable substantive law, including international law, 
the validity and amounts of— ! 


“(1) claims of nationals of the United States 
against a Russian national originally accruing in favor 
of a national of the United States with respect to which 
a, judgment was entered in, or a warrant of attachment 
issued from, any court of the United States or of a 
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State of the United States in favor of a national of the 
United States, with which judgment or warrant of at- 
tachment a lien was obtained by a national of the 
United States, prior to November 16, 1933, upon any 
property in the United States which has been taken, 
collected, recovered, or liquidated by the Government 
of the United States pursuant to the Litvinov Assign- 
ment. Awards under this paragraph shall not exceed 
the proceeds of such property as may have been sub- 
ject to the lien of the judgment or attachment; nor, in 
the event that such proceeds are less than the aggregate 
amount of all valid claims so related to the same prop- 
erty, exceed an amount equal to the proportion which 
each such claim bears to the total amount of such pro- 
ceeds; and 


(2) claims, arising prior to November 16, 1933, of 
nationals of the United States against the Soviet Gov- 
ernment.’’ 


18. In order to qualify under the provisions of 
§ 305(a)(1) of the Act, quoted above, Congress required 
in that section, so far as is here material, that claims be: 


(1) claims of nationals of the United States against 
Russian nationals ; 


(2) originally accruing in favor of a national of the 
United States; 


(3) with respect to which a judgment was entered 
in, or a warrant of attachment issued from, any court 
. of a state of the United States; 


(4) im favor of a national of the United States; 


(5) with which judgment or warrant of attachment 
a lien was obtained by a national of the United States 
prior to November 16, 1933; 


(6) upon any property in the United States which 
has been taken, collected . . . by the Government of 
the United States pursuant to the Litvinov Assignment. 
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Plamtiff’s Claim—the Facts 


19. Pursuant to the provisions of § 305(a)(1) of the 
Act, and the Rules and Regulations of the Commission 
adopted and promulgated thereunder, plaintiff filed with 
the Commission, on or about March 30, 1956, a claim 
for $829,633.85, founded upon the following facts: | 


(a) On January 4, 1918, plaintiff, then called The 
National City Bank of New York (hereinafter called 
“City Bank”), had several demand deposit accounts 
in rubles with the Russo-Asiatic Bank, at Petrograd, 
Russia, a banking corporation organized under the laws 
of the Empire of Russia. 


(b) The aggregate credit balance of City I hank 5 in 
said accounts, at Petrograd, was 4,479,298.39 ‘rubles. 


(c) On January 4, 1918, when 4,479,298.39 rubles 
were worth $537,515.80, City Bank’s agent went to the 
Russo-Asiatic Bank’s pre-nationalization head office 
in Petrograd and demanded that balance. Payment 
was refused. This ruble credit balance of City Bank 
was, at the times hereinafter mentioned, in excess of 
a dollar credit balance of Russo-Asiatic Bank with the 
City Bank, at its head office in New York City. 


(d) The plaintiff, City Bank, on November 26, 1932, 
assigned its claim on its ruble deposit accounts with 
Russo-Asiatic Bank, at Petrograd, to Herbert J, Grant, 
a resident of the State of New York, but a citizen of 
Great Britain. Grant was an entirely reliable and 
trustworthy friend of the City Bank, and particularly 
of its then Assistant Comptroller. A copy of aaid as- 
signment is annexed as Exurerr A. 


(e) City Bank made this assignment to Grant as 
assignee for collection only and trustee for City Bank, 
for the sole purpose of having Grant bring an lattach- 
ment action on City Bank’s ruble deposit claim, against 
Russo-Asiatic Bank, on behalf of and for City Bank’s 
benefit. 
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(f) Such assignment and the bringing of an action 
by Grant, in his own name, as assignee for collection 
and trustee for City Bank was authorized under the 
‘‘applicable substantive law’’, and more particularly 
under Section 210 of the New York Civil Practice Act. 


(¢) Grant took this assignment from City Bank for 
collection only, on the express oral understanding and 
agreement, that he would act as City Bank’s assignee 
for collection and its trustee; he gave nothing of value 
therefor; and he obligated himself to commence an 
attachment action on behalf of City Bank, on the 
assigned claim, in the New York courts, against Russo- 
Asiatic Bank, to pay over all amounts collected therein 
to City Bank and to assign to City Bank any judgment 
recovered. 


(h) Said oral trust between City Bank and Grant 
with respect to the collection of City Bank’s claim was 
fully established by the evidence before the Commis- 
sion, and was enforceable and proper under ‘‘applica- 
ble substantive law’’. 


(i) The fact that City Bank was at all times the 
full beneficial equitable owner of the claim and that 
Grant was only its assignee for collection and its trus- 
tee, was fully disclosed to and approved by the New 
York state court, as was also fully established by the 
evidence before the Commission. 


(j) On November 28, 1932, Grant pursuant to his 
agreement with City Bank, brought an attachment 
action against the Russo-Asiatic Bank in the Supreme 
Court of the State of New York, Richmond County, 
on the claim assigned to him. In that action a warrant 
of attachment was duly issued by the New York state 
court against the property of the Russo-Asiatic Bank, 
on November 29, 1932, a copy of which is annexed as 
Exursir B. 


(k) On November 30, 1932, said warrant of attach- 
ment was duly levied on funds of Russo-Asiatic Bank 
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: on deposit with City Bank, and on March 13, 1933 the 
warrant of attachment was duly levied on the funds of 


Russo-Asiatic Bank on deposit with the Guaranty 
Trust Company. 


(1) Under the applicable substantive law, the levy 
of the warrant of attachment created a vested lien 
upon the funds of Russo-Asiatic Bank held by the City 
Bank and Guaranty Trust Company, for the amount 
of any judgment which might be obtained in the attach- 
ment action. 


(m) Thereafter, on April 1, 1933, the New! Fork 
Supreme Court entered judgment in the attachment 
action against Russo-Asiatic Bank for the sum of 
$1,031,757.25, a copy of which is annexed as Exursrr C. 


(n) On April 7, 1933, in partial satisfaction of said 
attachment-judgment lien, City Bank issued its check 
for $232,623.66, covering the attached funds of Russo- 
Asiatic Bank with City Bank, to ‘‘John P. Opn, 
attorney for Herbert J. Grant.’’ 


(o) After collecting said check, Carson deducted 
his attorney’s fee and disbursements of $2,793. 69, and 
after paying the sheriff his attachment poundage fee 
of $2,324.44 on account of the funds collected, paid over 
the balance of $227,505.53 to Grant by his cheek to 
Grant’s order. 

Grant immediately endorsed and delivered! said 
check to the City Bank, in accordance with his pre- 
vious agreement under which he was acting as assignee 
for collection and trustee for City Bank. 


(p) On April 13, 1933 Grant duly executed and filed 
in the Clerk’s office, Richmond County, a partial satis- 
faction of the judgment in the sum of $232,623.66 on ac- 
count of said attachment-judgment for $1,031, 757. 25 
against Russo-Asiatic Bank. ! 

(q) On August 23, 1933, three months before the 
Intvinov Assignment of November 16, 1933, Grant 
reassigned and transferred his bare legal title back to 


49) 
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City Bank as appears from the copy of said assign- 
ment annexed hereto as Exursir D, so that prior to 
November 16, 1933, the City Bank held: full legal, as 
well as full beneficial equitable title to the attachment, 
the judgment and to the attachment-judgment lien, on 
the funds of Russo-Asiatic Bank on deposit with the 
Guaranty Trust Company. 


(r) Throughout the entire transaction Grant acted 
solely for and on behalf of City Bank and as its trus- 
tee. He never had and never claimed any beneficial 
interest or title, in or to the ruble claim against Russo- 
Asiatic Bank, or in or to the attachment and judgment 
against Russo-Asiatic Bank, or in or to the lien created 
thereby upon the attached funds of Russo-Asiatic 
Bank. 


(s) The Guaranty Trust Company had denied hold- 
ing any funds of Russo-Asiatic Bank subject to the 
lien of the Grant attachment and judgment. But on 
December 15, 1944 in an action brought by the United 
States under the Litvinov Assignment against the 
Guaranty Trust Company to recover the deposit bal- 
ance of Russo-Asiatic Bank with Guaranty Trust Com- 
pany (United States v. Guaranty Trust Co., of New 
York, 58 F. S. 623 (S. D. N. Y. 1944); affd. 161 F. 2d 
571 (CA 2d, 1947) it was held: that the claim which 
Guaranty Trust Company had purportedly offset 
against the funds of Russo-Asiatic Bank held on de- 
posit by it, had been, in fact, fully satisfied out of 
other funds held by the Guaranty Trust Company for 
the Russian Government. 

Consequently, the Court held: Guaranty Trust 
Company was still holding a deposit balance for Russo- 
Asiatic Bank and entered judgment in favor of the 
United States against Guaranty Trust Company for 
said balance, under the Litvinov Assignment. There- 
after, Guaranty Trust Company paid over to the United 
States in settlement of said judgment $3,401,414.18, 
which amount was subject to the attachment-judgment 
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lien obtained in the action brought by Grant, as assignee 


for collection and trustee, on behalf of City Bank. — 

(t) Said sum of $3,401,414.18 now forms a part of 
the Soviet Claims Fund referred to in paragraph 14 
above, and plaintiff is entitled to payment in full out 
of said sum, with interest, by virtue of its attachment- 
judgment lien against said funds of Russo-Asiatic 
Bank and pursuant to $4 305(a) (1), 309 and 310 of the 
Act. 

(u) All the facts alleged in this paragraph 19 were 
fully presented to the Commission, without any con- 
tradiction, by documentary evidence and the sworn afi 
davits of witnesses competent to testify. 


The Commission’s Proposed Decision 


20. On or about August 16, 1956, the Commission issued 
its Proposed Decision No. SOV-8, a copy of which is annexed 
hereto as Exxzsit Hy, under which the Commission proposed 
to deny plaintiff’s claim upon the following grounds: (1) 
that Grant was a British subject; (2) that it was ‘‘upon 
application by Grant’’ pursuant to the ‘‘unconditional as- 
signment by claimant to Grant that the warrant of attach- 
ment was issued in 1932’; (3) that consequently the war- 
rant of attachment was not issued ‘‘on application of a 
national of the United States’’; and (4) that any lien which 
may have resulted upon levy was not ‘‘obtained by a na- 
tional of the United States as required by the etainth’S 
§ 305(a)(1) of the Act. 


21. Thereafter, pursuant to the Rules and Regulations 
promulgated by the Commission, the plaintiff duly filed with 
the Commission, and the Commission duly received plain- 
tiff’s objections, assigning errors relied upon, to the Com- 
mission’s Proposed Decision, and requesting a hearing upon 
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its claim and oral argument and the taking of evidence. A 
copy of plaintiff’s objections, assignment of errors and re- 
quest is annexed hereto marked Exuurr F. 


Hearmg Before the Commission 


22. The Commission thereafter granted plaintiff’s re- 
quest for a hearing on the errors assigned, and a hearing 
was held before the three members of the Commission on 
November 15, 1956. Annexed hereto, marked Exuzart G, is 
a copy of a stenographic transcript of said hearing. At the 
hearing the plaintiff offered, and the Commission received 
in evidence, in further support of plaintiff’s claim, the aff- 
davit of Herbert J. Grant, sworn to September 18, 1956, a 
copy of which is annexed hereto marked Exuzsrr H; the 
affidavit of MacIlburne Van Voorhies, sworn to Septem- 
ber 24, 1956, a copy of which is annexed hereto marked Ex- 
Hisit I; and a brief in support of plaintiff’s objections and 
assigned errors. 


23. At said hearing plaintiff expressly offered to pro- 
duce Herbert J. Grant, now retired and living in England, 
in person, for examination under oath by the Commission. 
In that connection the Commission ruled, as appears from 
the transcript of the hearing annexed hereto as Exusrr G, 
at pp. 58-59, that since it had the affidavit of Grant on file, it 
would only require his personal presence if there were any 


51) facts which the Commission doubted, but would not require 


his presence if the Commission accepted his affidavit as 
true. The Commission never suggested or required, at any 
time, that Grant appear for examination or that his deposi- 
tion be taken. 


24. Thereafter, pursuant to leave granted by the Com- 
mission at said hearing, the plaintiff filed with the Com- 
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mission, and the Commission duly received in further sup- 
port of plaintiff’s claim: the affidavit of Rowland RB. 
Hughes, sworn to November 26, 1956, a copy of which is 
annexed hereto marked Exuzerr J; the affidavit of George 
F. Nolte, sworn to November 23, 1956, a copy of which is 
annexed hereto marked Exuzsrr K; and the further affidavit 
of MacIlburne Van Voorhies, sworn to December 4, 1956, 
a copy of which is annexed hereto marked Exar L. 
Plaintiff also filed with the Commission a supplemental 
brief dealing with all questions raised by the Commissioners 
at the hearing. 


The Commission’s Final Decision 


25. Thereafter, the Commission rendered its “Binal 
Decision’’, dated January 30, 1957, denying plaintiff’s 
claim, a copy of which is annexed hereto marked Exursrr M. 

In its Final Decision, the Commission made no finding 
that plaintiff had not established that, at all times, it held 
full beneficial equitable title to the claim, the attachment, 
the judgment and the lien created thereby. On the contrary, 
the Commission flatly held that ‘‘other propositions are 
determinative’’ of plaintiff’s claim. 2 


26. The Commission, in its Final Decision, then held, 
affirmatively, as to the other propositions which it regarded 
as determinative, that: (1) Whether or not claimant had 
some interest in the claim and whether or not it may subse- 
quently have become the sole legal owner, ‘‘it was not a 
party to the attachment, the judgment or the lien’’; and 
(2) ‘‘there is no judgment or warrant of attachment here 
with which a lien was obtained by claimant nor was the 
judgment entered or warrant of attachment issued in tts 
favor.’’ 
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27. Although its Final Decision was reworded, it is, < 
nevertheless, clear that the Commission denied plaintiff’s 4 
claim upon the same grounds set forth in its Proposed 
Decision, namely: that since Grant was a British subject 
and the warrant of attachment was issued ‘‘upon applica- 
tion by Grant’’, it was not issued ‘‘on application of a 7 

52) national of the United States and any lien which may have ; 
resulted upon levy was not obtained by a national of the P 
United States as required by the statute’’, § 305(a)(1) of 
the Act. 


28. §305(a)(1) does not require, as the Commission 
erroneously held, that the judgment or warrant of attach- 
ment must have been ‘‘obtained by a national of the United 
States’’ in the sense that the judgment or attachment must 
have been obtained ‘‘in the name of”’ or ‘‘on the applica- 
tion of’’ a United States national. 

Under the statute it is sufficient, as appears from para- 
graphs 17 and 18 above: if the claim is one originally 
accruing ‘‘in favor of a national of the United States’’; 
and if the judgment or warrant of attachment was issued 
‘‘m favor of a national of the United States.”’ 


29. Under the provisions of § 305(a)(1) of the Act, the 
Commission is directed to determine the validity and 
amount of claims ‘‘in accordance with applicable substan- 
tive law, including international law.’’ Under inter- " 
national law, the nationality of a claim is determined by 
the nationality of the owner and holder of the beneficial 
equitable title to the claim, and not by the nationality of 
the one who holds the bare legal title on behalf of or 
im favor of such beneficial equitable owner. 


30. The warrant of attachment, the judgment and the 
lien created thereby, here involved, were beyond question, 








——_—_ —_ oe Se ee. Si Se. Se: sae 
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at all times, ‘‘in favor of’’ the plaintiff, a United States 
national, which was the true and beneficial owner thereof; 
and plaintiff became, on August 23, 1933, three months 
before the Litvinov Assignment of November 16, 1933, the 
holder of the full legal title thereto, as well. Thus the lien 
of the attachment and judgment was ‘‘obtained by a 
national of the United States, prior to November 16, 1933’, 
in that it was obtained for the benefit of, and ‘‘in favor of”’ 
a United States national. 


The Commission’s Errors 


31. The Commission erred in construing its power 
under § 305(a)(1) of the Act to exclude claims of United 
States nationals based upon full beneficial equitable title 
to attachment-judgment liens; and by virtue of such mis- 
construction, the Commission placed an unwarranted limi- 
tation upon the jurisdiction conferred upon it by Congress 
under the Act, and never determined plaintiff’s claim on 
the merits; and because of such misconstruction the Com- 


53) mission denied plaintiff’s claim and effected an unlawful 


deprivation of plaintiff’s vested property rights, without 
due process of law and without just compensation, in viola- 
tion of the Fifth Amendment to the Constitution of the 
United States. | 
More specifically, the Commission erred in the respects 
hereinafter set forth. ! 


32. The Commission erroneously construed the Act and 
excluded the claim of plaintiff, a United States national, 
contrary to the intention of Congress, clearly expressed, 
to the following effect: that preferential treatment should 
be given to claims originally accruing to nationals of the 
United States, who have pursued their claims against 
Russian nationals in United States courts or in state courts, 
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and who have obtained by attachments or judgments, prior 
to November 16, 1933, a lien against specific assets of 
Russian nationals, and ‘‘to that extent acquired a property 
interest therein’’; and that where such specific assets, there- 
after, became the subject of the Litvinov Assignment of 
November 16, 1933, and have been collected thereunder by 
the United States Government, such lien claimants should 
be entitled under existing constitutional principles pro- 
tecting vested property rights, to payment of their attach- 
ment-judgment lien claims, in full, in priority to other 
claims of United States nationals against the Soviet 
Government, which do not have comparable legal status. 


33. The Commission erroneously concluded that plain- 
tiff had failed to establish its eligibility as a claimant within 
the contemplation of the Act, whereas: the plaintiff, a 
United States national, was at all times the holder of the 
full beneficial equitable title to the assigned claim, to the 
attachment and judgment, and to the lien thereby created 
upon the funds attached at the Guaranty Trust Company; 
and the Commission made no finding to the contrary but 
declared that ‘‘other propositions are determinative’’ of 
plaintiff’s claim. 


34. The Commission erroneously held that: the Act re- 
quires the attachment to be issued ‘‘on application of’’ a 
national of the United States, that is, in the name of such 
national, when in fact the Act requires only that the attach- 
ment be issued from a State or Federal court in the United 
States ‘‘im favor of’’ a national of the United States; and 
by reason of such erroneous construction its Decision 
wrongfully failed to give effect to the indisputable fact 
that the Grant attachment and judgment, and the lien cre- 


54) ated thereby, were under “applicable substantive law, in- 


cluding international law’’, issued and entered ‘‘in favor 
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of’? and for the benefit of the plaintiff, a United States 
national, and only as a matter of form in the name of Grant. 
By virtue of such unwarranted limitation of its jurisdic 
tion the Commission failed to determine plaintiff’s claim 
on the merits. | 


35. The Commission erroneously held in violation of 
the ‘‘applicable substantive law, including international 
law’’, and of the clear intent of Congress: that the eligi- 
bility of plaintiff’s claim should be determined solely by 
the nationality of Grant, a British national, who never 
obtained or had any beneficial title or interest to the as- 
signed claim, to the attachment and judgment, and to the 
lien created thereby upon the funds attached, but held 
merely a formal naked legal title thereto, in trust for the 
use and benefit of the plaintiff; and that the eligibility of 
plaintiff’s claim should not be determined by the nationality 
of the plaintiff, a national of the United States, which in 
fact, at all times, held full beneficial equitable title to the 
claim assigned to Grant, to the attachment and judgment, 
and to the lien created thereby upon the attached funds. 


36. The Commission erroneously concluded that the 
lien of the Grant attachment and judgment ‘was not 
obtained by a national of the United States’’ prior to 
November 16, 1933, as required by the Act, whereas: on 
August 23, 1933, three months before the Litvinov Assign- 
ment, Grant reassigned to the plaintiff even the bare legal 
title held by him to the assigned claim, to the attachment 
and judgment, and to the lien created thereby upon the 
attached funds; and from and after August 23, 1933 and 
prior to November 16, 1933, the plaintiff, a United States 
national, held both the legal title and the full beneficial 
equitable title to the assigned claim, to the attachment and 
judgment and to the lien created thereby upon the attached 





20 
Complaint for Declaratory Judgment and Injunction 


funds; and the lien of said attachment and judgment, in 
fact and under the applicable substantive law, including 
international law, had been obtained by a national of the 
United States prior to November 16, 1933, as required by 
the Act. 


37. The Commission erroneously ignored the plain in- 
tention of Congress to preserve the vested lien rights of 
United States nationals arising out of claims originally 
accruing in favor of United States nationals, as to which 
liens under attachments or judgments had been obtained 


55) in favor of United States nationals, against property of 





Russian nationals in the United States, prior to November 
16, 1933, when such property of Russian nationals in the 
United States was assigned to the United States pursuant 
to the Litvinov Assignment; and the Commission errone- 
ously ignored the plain intention of Congress to preserve 
such liens and thus prevent an unconstitutional taking of 
private property for public use without just compensation, 
and without due process of law, in violation of the Fifth 
Amendment to the Constitution of the United States. 


38. The Commission has wrongfully deprived the 
plaintiff of a vested property right, namely, its vested lien 
rights obtained prior to November 16, 1933, under the at- 
tachment and judgment on the attached funds of Russo- 
Asiatic Bank, now held by the United States, contrary to 
due process of law and without just compensation and in 
violation of the Fifth Amendment to the Constitution of 
the United States. 


Secretary of the Treasury—Injunction Required 


39. Under the provisions of the Act, George M. 
Humphrey, as Secretary of the Treasury of the United 
States, is authorized and directed, pursuant to $310 of 
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the Act, to pay out of the Soviet Claims Fund established 
under the Act, to claimants whose awards have been 
certified to him by the Commission, pursuant to § 308 of 
the Act, certain sums to be computed on the basis of the 
awards certified to him by the Commission. | 

40. On information and belief, many awards against 
the Soviet Claims Fund have been or will be certified by 
the Commission to the Secretary of the Treasury and the 
total amount of such awards will far exceed the funds in 
the Soviet Claims Fund. Therefore, the Soviet Claims 
Fund will be insufficient to pay all awards of the Com- 
mission in full, and, in accordance with the provisions of 
the Act, the said defendant will pay on awards other than 
awards under § 305(a) (1) of the Act, only a pro rata share 
thereof. 

Unless the said defendant is enjoined by this Court 
from paying out of the Soviet Claims Fund sums which 
would decrease to an amount less than $829,633.85, the 
aforesaid $3,401,414.18 Russo-Asiatic Bank funds, which 
form a part of the Soviet Claims Fund, the said Russo- 
Asiatic Bank funds may be so depleted, before plaintiff's 
claim can be determined on the merits by the Commission, 
that plaintiff will not be paid in full in accordance with the 

56) provisions of the Act. Therefore, the rights granted to the 
plaintiff under the Act will be defeated, and plaintiff's 
property will be wrongfully distributed, without just com- 
pensation, to others who have no title thereto. 


| 
41. Plaintiff has no adequate remedy under the Act 
since the Act would prohibit review of the decision of the 
Commission, and plaintiff would be without any remedy, 
except through the aid of the equitable processes of this 
Court. 
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The Relief Sought 


Wueeerore, the plaintiff prays for a judgment declaring 
and directing as follows: 


1. (a) That Congress intended the provisions of 
§ 305(a)(1) of the Act to include, and said provisions 
do include: an attachment-judgment lien claim against 
a Russian national, obtained prior to November 16, 
1933, to which a national of the United States has, at 
all times, held the full beneficial equitable title, whether 
or not the attachment was issued and the judgment 
recovered on the application of or in the name of one, 
not a national of the United States, but acting at all 
times, as assignee for collection only and as trustee, 
on behalf of the United States national, the true 
beneficial equitable owner ; 


(b) That the Commission has erroneously inter- 
preted § 305(a) (1) of the Act, and thereby limited, with- 
out warrant and contrary to the intent of Congress, the 
Commission’s jurisdiction to entertain plaintiff’s claim 
thereunder ; 

(c) That the Commission has erroneously rejected 
and denied plaintiff’s claim as one excluded from the 
provisions and scope of § 305(a)(1) of the Act; 


(d) That by such erroneous interpretation of its 
jurisdiction, with resultant rejection and denial of 
plaintiff’s claim, the Commission has wrongfully de- 
prived plaintiff of its attachment-judgment lien and 
vested property rights, without due process of law and 
without just compensation, in violation of the Fifth 
Amendment to the Constitution of the United States; 


(e) That the Final Decision of the Commission No. 
SOV-8, dated January 30, 1957, on plaintiff’s Claim No. 
SOV-41261, be declared null and void, and that the 
Commission be directed and required to withdraw the 
decision as ineffective; and 


(f) That the Commission be directed to reconsider 
the plaintiff’s claim on the merits under the provisions 
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of § 305(a)(1) of the Act, as interpreted and deter. 
mined by the judgment of this Court. 


57) 2. That until final disposition of plaintiff’s claim by the 
Commission in accordance with the provisions of the Act, 
as herein interpreted and determined, the defendant, 
George M. Humphrey, as Secretary of the Treasury of the 
United States, be enjoined and restrained from making any 
payments out of the $3,401,414.18 Russo-Asiatic Bank 
funds, which are part of the Soviet Claims Fund, such as 
would reduce the total amount of said Russo-Asiatic Bank 
funds, in the Soviet Claims Fund, to a sum less than #829, “ 
633.85 ; and 


3. For such other, further and different relief as to pane 
Court may seem just and proper. 


Respectfully submitted, 


/s/ F. Guoyp AwaLt 
‘EF. Guorp Awattr 


/s/ W.V. T. Justis 
W. V. T. Justis 
822 Connecticut Avenue, N. W. 
Washington 6, D. C. 


/s/ Joun A. Witson 
Joon A. Witson 


/s/ M. Van VoorHres 
M. Van VoorHies 
20 Exchange Place 
New York 5, New York 
Attorneys for The First National 
City Bank of New Y soled 


Suearman & Srestine & WricHt 

20 Exchange Place | 

New York 5, New York i 
Of Counsel : 


March 7, 1957 
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58) EXHIBIT A 


Kyow Aut Men sy Test Presents, that, for a valuable 
consideration, The National City Bank of New York, a 
corporation organized under the laws of the United States 
of America, has sold, assigned, transferred and conveyed, 
and does hereby sell, assign, transfer and convey, to Herbert 
James Grant, his executors, administrators and assigns, to 
his or their own proper use and benefit, all right, title and 
interest of said National City Bank in respect to any and 
all of its ruble deposit accounts with the head office of the 
Russo-Asiatic Bank and all claims and causes of action 
whatsoever arising therefrom and any and all sums of 
money now or hereafter owing to said National City Bank 
by reason thereof. 


And the said National City Bank hereby gives the said 
Herbert James Grant, his executors, administrators and 
assigns, full power and authority for his or their own use 
and benefit to ask, demand, sue for, collect, receive, com- 
pound and give acquittances for the same or any part there- 
of and in his or their own name or otherwise to prosecute 
and withdraw any suit or proceedings at law or in equity 
therefor. 


In Witness Wueneor, The National City Bank of New 


York has signed these presents and affixed its corporate 
seal this 26th day of November, 1932. 


Tue Nationa Crry Banx or New Yorr 


By D. C. Borpen 
Comptroller 


Attest: 


G. A. Kine Jr. 
Assistamt Cashier 
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59) Stare or New York 


County or New Youxt 


On this 26th day of November, 1932, before me person- 
ally came D. C. Borngen, to me known, who being by me duly 
sworn, did depose and say that he resides in New Rochelle, 
New York, that he is Comptroller of The National City 
Bank of New York, the corporation described in and which 
executed the above instrument; that he knows the seal of 
said corporation; that the seal affixed to said instrument is 
such corporate seal; that it was affixed by order of the 
board of directors of said corporation, and that he signed 
his name thereto by like order. 


I~ Witness Wueneor, I have hereunto subseribéd my 
name and affixed my official seal, this 26th day of November, 
one thousand nine hundred and thirty-two. ; 


Panmr D. FERRALL : 


[NOTARIAL SEAL] 
PHILIP D. FERRALL 


Norary Pustic, Kings Coun unty 
Clerk’s No. 395 Register’s No. 3037 
Certificate filed in New York County 
Clerks’ No. 187 Register’s No.| 3086 
Commission expires March 30, 1933 


sc 2521 


Srare or New YorK 
Country or RichmMonp 


I, Cuantes F. Patzister, Clerk of the County of Rich- 
mond and of the Courts of Record thereof, do hereby certify 
that I have compared the annexed with the original Affidavit 
filed in my office Nov. 30, 1932 and the same is a true trans- 
cript thereof, and of the whole of such original. 


In Testimony Whereof, I have affixed the seal of said 
County and Court this Mar. 6, 1956. 


Cuaztes F. Pauusrer, Clerk. 


Exuzir A 
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EXHIBIT B 


Tue PEOPLE OF THE STaTE OF NEw YoRE 


To the Sheriff of any County of the State of New York, 


GREETING: 


WHeEzeEas, application has been made to the undersigned 
by the plaintiff Herbert J. Grant for an attachment against 
the property of the defendant Russo-Asiatic Bank in an 
action in the Supreme Court, Richmond County, and upon 
such application it appearing to my satisfaction by the 
affidavits of George B. Link, Alexander Daniloff, John J. 
Riley and Herbert J. Grant, all sworn to November 28, 1932, 
and by the complaint herein, verified November 28, 1932, 
and the accompanying summons herein, that the action is 
commenced to recover a sum of money only as damages for 
breach of contract, express or implied, other than a contract 
to marry, being one of the causes of action specified in Sec- 
tion 902 of the Civil Practice Act; and that a cause of ac- 
tion therefor exists against the defendant Russo-Asiatic 
Bank in favor of the plaintiff Herbert J. Grant for the sum 
of $537,515.80 with interest thereon at 6% per annum from 
January 4, 1918; and that the plaintiff is entitled to recover 
said sum over and above all counterclaims known to him; 
and that the defendant Russo-Asiatic Bank is a foreign cor- 
poration and not a resident of the State of New York; and 
the plaintiff having given the undertaking required by law: 


Now, You Are Heresy Commannep to attach and safely 
keep so much of the property within your County which the 
defendant Russo-Asiatic Bank has or which it may have at 
any time before final judgment in this action, as will satisfy 
the said demand of plaintiff for $537,515.80 with interest 
thereon at 6% per annum from January 4, 1918, and with 
costs and expenses; and that you proceed herein in the 
manner and make your return within the time prescribed 
by law. 








¢ 
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Wrrness, Honoraste Charles J. Dodd, one of the Jus- 
tices of the Supreme Court of the State of New York, at the 
County Court House, Richmond County, this 29th day of 
November, 1932. 


(sgd) CHagxes J. Deo 
Justice of the Supreme Court 
of the State of New York 
Joun P. Carson, : 
Attorney for Plaintiff, 
110 William Street, 
New York City. 


I Hezesy Century the within to be a true copy of the 
Original Warrant of Attachment, as issued to me in the 
within mentioned action, and that the attachment of which 
the within is a copy is now in my hands, and that by it 
I am commanded to attach all estate, real and personal, 
including money and bank-notes, bonds, promissory notes 
and other instruments for the payment of money, causes 
of action arising upon contracts, as well as any and all 
interests in any partnership, of the defendant, and: of the 
defendants, and of each of them, as stated in said copy 
herewith served upon you, to which copy you are hereby 
referred for the name or names of the defendant or 
defendants whose property is attached within my county 
(except articles exempt from execution), and to take into 
my custody all books of account, vouchers, and’ paper 
relating to the property, debts, credits and effects of said 
defendant, and of said defendants, and of each of them, 
together with all evidences of title to real estate, and that 
all such property, debts, credits, and effects, and all rights 
and shares of stock, with all interest and profits thereon, 
and all dividends thereon, or therefrom, of the said 
defendant and of said defendants and of each of them, now 
in your possession or under your control, are, and those 
which may come into your possession or under your control, 


Exuisir B 
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will be liable to said warrant of attachment, and are hereby 
attached by me, and you are hereby required to deliver all 
such moneys, bank-notes, bonds, promissory notes and other 
instruments for the payment of money, books, vouchers, 
papers, effects, evidences of title to real estate, shares of 
stock, interest, profits and dividends thereon, and all proper- 
ty capable of manual delivery, into my custody without 
delay. And I hereby demand and require of you that you 
furthermore pay to me all sums due from you to said de- 
fendant or to said defendants and each of them. And I 
hereby require you to furnish me with a certificate as re- 


62) quired in that behalf by the Civil Practice Act of any rights, 


shares, debts or other property of said defendant, and of 
said defendants, and of each of them, whether capable or in- 
capable of manual delivery, and in Dreravuur hereof you 
will be liable to the Examination and ATTACHMENT in such 
case provided by law. Civil Practice Act, Secs. 918-919. 


Take notice that, after service hereof upon you, no 
demand or property hereby attached can be lawfully 
released, by order or otherwise except through the 
Sheriff and at his discretion. Civil Practice Act, 
Section 970 and Section 1558, Subdivision 18. 


Dated, New York, the 30th day of November, 1932. 


JoHN EK. SHEEHY 
Sheriff of the County of New York 
Louis Resster, Deputy Sheriff 


Exutrr B 
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EXHIBIT C | 
SUPREME COURT OF NEW YORK 


County or RicHMonpD 


Hexpesr J. Grant, 
Plaintiff, 


against J UDGMENT 


Russo-Asuaric Bank, 
Defendant. 





The summons and complaint in this action, having been 
duly filed in the office of the clerk of Richmond county, and 
it duly appearing that plaintiff is a resident of this state 
and that defendant is a foreign corporation and non-resident 
of this state, and that service of the summons upon defend- 
ant by publication has been duly ordered and made herein, 
as required by law, and defendant having failed to appear 
or plead, and the time allowed by law so to do having fully 
expired, and the action being one to recover a sum of money 
only as damages for breach of contract, other than: a con- 
tract to marry, and an attachment having been duly granted 
herein, and duly levied upon the property of defendant, and 
proof thereof having been made, and plaintiff having made 
proof before the court of the cause of action set forth in the 
complaint, and having been duly examined on oath respect- 
ing any payments to him or to any one for his use on account 
of his demand, and the court having found that no payment 
has been made thereon and that the plaintiff is entitled to 
recover from defendant the sum of five hundred thirty 
seven thousand five hundred fifteen dollars and eighty 
cents ($537,515.80) with interest thereon from J anuary 4, 


30 
Complaint for Declaratory Judgment and Injunction 


1918, to date of judgment with costs and disbursements, and 
the court having ordered judgment thereon, as hereinafter 
provided, and the plaintiff’s costs having been taxed at 
$2,790.24. 


Now, on motion of Joun P. Carson, Ese., attorney for 
the plaintiff, it is 
ApsupeGep that plaintiff, Herbert J. Grant, recover 
against the defendant Russo-Asiatic Bank the sum of five 
hundred thirty seven thousand five hundred fifteen dollars 
and eighty cents ($537,515.80) with interest thereon from 
January 4, 1918, to date amounting to four hundred ninety 
one thousand four hundred fifty one dollars and twenty-one 
cents ($491,451.21) together with $2790.24 costs and dis- 
64) bursements as taxed, amounting in all to One Million, thirty- 
one thousand, Seven hundred, fifty-seven & 25/100 ($1,031,- 
757.25) Dollars and that plaintiff have execution therefor. 


Dated, April 1st 1933. 
James L. Var 
Clerk. 


No. 2513 
State or New York _— 
County or RicomMonpD ali 


I, Cuartes F. Patzisrer, Clerk of the County of Rich- 
mond and of the Courts of Record thereof, do hereby certify 
that I have compared the annexed with the original Judg- 
ment entered in my office April 1 1933 and the same is a 
true transcript thereof, and of the whole of such original. 


In Testimony Whereof, I have affixed the seal of said 
County and Court this Mar 6 1956. 


Cuaries F’. Panisrer, 
Clerk. 


Exuzir C 
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EXHIBIT D ? 


Wauerzas, On November 26, 1932, The National City 
Bank of New York, by written assignment, transferred to 
the undersigned, Herbert James Grant of 55 John Street, 
New York City, certain claims against the Russo-Asiatic 
Bank, and 


Wueneas, I, Herbert J. Grant, brought suit upon said 
claims against the Russo-Asiatic Bank and obtained therein 
a warrant of attachment against the property of the Russo- 
Asiatic Bank, and levies were made under said warrant and 
thereafter final judgment was rendered against the Russo- 
Asiatic Bank and I received a partial payment upon said 
judgment, 


Now, THererorE, Know Avy Men sy Txese on 
that, I, Herbert James Grant, in consideration of the sum 
of $10. to me in hand paid, and other valuable consideration, 
receipt of which is hereby acknowledged, do hereby sell, 
assign, transfer and convey to The National City Bank of 
New York, its successors and assigns, all my right, title and 
interest in respect to any and all of the ruble deposit ac- 
counts of The National City Bank of New York with the 
head office of the Russo-Asiatic Bank and all claims and 
causes of action whatsoever arising therefrom, and all sums 
of money now or hereafter owing by reason thereof, and 
all sums of money received by me on account thereof and 
each and every right, title and interest acquired by me under 
or pursuant to the aforesaid assignment of November 26, 
1932, or in the course of the aforesaid action against Russo- 
Asiatic Bank, including the judgment therein and the pro- 
ceedings had subsequent to said judgment. 


And I, Herbert J. Grant, hereby give The National City 
Bank of New York, its successors and assigns, full power 
and authority for its own use and benefit to ask, demand, 
sue for, collect, receive, compound and give acquittance for 
the same or any part thereof, and in its own name or other- 





32 
Complaint for Declaratory Judgment and Injunction 


wise to prosecute and withdraw any action, suit or pro- 
ceedings therefor. 


In Wrrness Wuezeor, I have signed these presents and 
affixed my seal this 23rd day of August, 1933. 


Herseet J. Grant (Lx. 8.) 





66) Srate or New York |... 
County or New York rs 


On this 23rd day of August, 1933, before me personally 
came Herbert James Grant, to me known and known to me 
to be the person described in and who executed the fore- 
going assignment and he duly acknowledged that he exe- 
cuted the same. 


/3/ Pum A. Feepatn 
Philip A. Ferrall 
Notary Public, Kings County 


Exxuisrr D 
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67) EXHIBIT E 7 


FOREIGN CLAIMS SETTLEMENT COMMISSION 
OF THE UNITED STATES 


Wasuinerton, D. C. 


In the Matter of the Claim of 


Tue First Nationan City Banx | 
or New York 
55 Wall Street Claim No. SOV-41,261 
New York 15, New York Decision No. SOV-8 


Under the International Claims 
Settlement Act of 1949, as 
amended 


Counsel for Claimant: 


Suearman & Srerutinc & Wricur 
20 Exchange Place 
New York 5, New York 


Proposep DEcISsION OF THE CoMMISSION 


This is a claim by The First National City Bank of New 
York, formerly known as The National City Bank of New 
York, filed pursuant to section 305 of the International 
Claims Settlement Act of 1949,' as amended by Public Law 
285, 84th Congress, approved August 9, 1955,2 in the 
amount of $39,160,765.96. The amount claimed under 


164 Stat. 12, 22 U.S.C.A. § 1621-27 (1952). 
2 69 Stat. 562, 22 U.S.C.A. § 1621-41 (Supp. 1955). 
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section 305(a)(1) of the Act is $799,133.59. The amount 
of the judgment was originally $1,031,757.25, but was 
satisfied to the extent of $232,623.66, leaving a balance of 
$799,133.59. The amount claimed under section 305(a) (2) 
is $38,361,632.37. 


Inasmuch as section 305(c) of the Act provides that the 
Commission shall give preference to the disposition of 
claims presented pursuant to section 305(a)(1) of the Act, 
the Commission expresses no opinion herein with respect 
to the merits of the Bank’s claim under section 305(a) (2) 
of the Act. 


Section 305(a)(1) requires that (a) the claim be that 

of a national of the United States against a Russian 
68) national as defined in section 301(7) of the Act, (b) the 
claim originally accrued in favor of a national of the 
United States, and (c) a judgment or attachment lien was 
obtained by a national of the United States, prior to 
November 16, 1933, upon property in the United States 


which has been taken, collected, recovered or liquidated 
by the Government of the United States pursuant to the 
Litvinov Assignment. 


The facts, as alleged by the claimant, are these. On 
January 4, 1918, The National City Bank of New York, 
had several demand deposit accounts in rubles with the 
Russo-Asiatic Bank, Petrograd, a corporation organized 
under the laws of the Empire of Russia. The aggregate 
credit balance was 4,479,298.39 rubles. This ruble credit 
was in excess of the dollar credit balance of Russo-Asiatic 
Bank with the New York office of The National City Bank 
of New York. 


The claimant Bank, on November 26, 1932, assigned its 
claim on the ruble deposit accounts with Russo-Asiatic 
Bank to Herbert J. Grant, a resident of the State of New 
York but a citizen of Great Britain. On November 28, 1932, 
Grant brought suit against the Russo-Asiatic Bank in the 
Supreme Court of New York, Richmond County. 
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On Grant’s application a warrant of attachment was 
issued on November 29, 1932. The Sheriff of New York 
County levied on the funds of the Russo-Asiatic Bank on 
deposit with The National City Bank of New York on 
November 30, 1932 and on those on deposit with the 
Guaranty Trust Company of New York on March 13, 1933. 


The claimant Bank made a return to the Sheriff who 
filed his inventory on March 30, 1933 stating a credit 
balance of $214,944.44 in favor of Russo-Asiatic Bank. In 
its return on March 20, 1933, the Guaranty Trust Company 
stated that it held no funds of the Russo-Asiatic Bank. 
This statement was predicated on the theory that by reason 
of set-off of Guaranty Trust Company claims against 
Russo-Asiatic Bank the latter’s credit balance was ex- 
hausted. However, much later, on December 15, 1944, in 
Steingut v. Guaranty Trust Company,’ it was decided that 
an additional credit balance which was in excess of the 
maximum Guaranty claim, must be set off. Accordingly, 
the Guaranty Trust Company did have a credit balance 
in favor of Russo-Asiatic Bank. | 


Service of the summons was made upon the deféndant 
Russo-Asiatic Bank by publication which was Completed 
on February 1, 1933. On April 1, 1933 the court entered 
judgment in favor of Herbert J. Grant in the sum of 
$537,515.80 with interest thereon from January 4, 1918 

69) amounting to $491,451.21, plus $2,790.24 costs and disburse- 
ments. The total amount of the judgment was $1,031,757.25. 

On April 7, 1933, the claimant Bank paid to Grant’s 
attorney $232,623.66 the credit balance of the dollar account 
of Russo-Asiatic Bank. After deducting sheriff’s poundage 
of $2,324.44 and attorney’s fee of $2,793.69, Grant’s attor- 
ney remitted the balance of $227,505.53 to Grant on April 
11, 1933. Grant endorsed the check to the claimant Bank. 


When one Millard moved to vacate the attachment and 
all levies made thereunder on the ground that the attach- 


3 58 F. Supp. 623, affirmed 161 F. 2d 571 (2d Cir. 1947). 
Exurir E 





36 
Complaint for Declaratory Judgment and Injunction 


ment was invalid, Grant reassigned the claim on August 5, 
1933 to The National City Bank of New York only upon 
the condition that the attachment be held invalid. The 
motion to vacate the attachment was denied on October 5, 
1933. 


Finally, on August 23, 1933, Grant assigned all his right, 
title and interest in the ruble deposit accounts, the attach- 
ment and the judgment to the claimant Bank. 


It is the contention of the claimant that the assignment 
to Grant was made for the purpose of having Grant bring 
an attachment action for claimant’s benefit. By virtue of 
the levy on March 13, 1933 against funds of Russo-Asiatic 
Bank on deposit with Guaranty Trust Company, to which 
Guaranty replied that it held no such funds, it is contended 
that an attachment lien, and later a judgment lien, was 
obtained and that such lien is a vested right acquired for 
claimant’s benefit by Grant who was acting as claimant’s 
trustee or agent. It is maintained that claimant succeeded 
to this vested right under an assignment by Grant to 
claimant, and that, therefore, claimant has established its 
eligibility to assert a claim under section 305(a)(1) of the 
Act. 


It is not controverted that Grant was a British subject 
and that it was upon application by Grant, pursuant to the 
unconditional assignment by claimant to Gramt, that the 
warrant of attachment was issued in 1932. Consequently, 
the warrant of attachment was not issued on application 
of a national of the United States and any lien which may 
have resulted upon levy was not obtained by a national of 
the United States as required by the statute. 


Assuming, but not deciding, that Grant was merely a 
straw man in the proceedings initiated by the Bank to 
secure to itself the funds of its own depositor, it is the 
opinion of the Commission that the claimant, having bene- 
fitted from Grant’s role as assignee in 1932-33, is not now 
in a position to complain that, if a judgment and/or attach- 
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> ment lien was obtained, prior to November 16, 1933, upon 
funds of Russo-Asiatic Bank on deposit with the Guaranty 
Trust Company, it was not obtained by a national of the 
United States as required by section 305(a)(1) of the Act. 


70) It is the finding of the Commission that the claimant, 
The First National City Bank of New York, has failed to 
establish its eligibility as a claimant within the contempla- 
tion of section 305(a)(1) of the International Claims 
Settlement Act of 1949, as amended. This part of the claim 
for $799,133.59 must be, and is, therefore, denied, under 
the aforesaid section 305(a) (1). 


This determination is without prejudice to a considera- 
tion of the entire claim of $39,160,765.96 under section 
305(a)(2) of the Act, which relates to ‘‘claims arising 
prior to November 16, 1933, of nationals of the United 
States against the Soviet Government.’’ | 


14 > a a 


WHItney GILLILLAND 
Warrney Grmiann, Chairman 


Peart Carter Pace, Commissioner 


Henry J. Cuay 
Henry J. Cray, Commissioner 


Dated at Washington, D. C. 
Aug 16 1956 


> This is certified to be a true and correet 
copy of the original. 


By Jouxuius M. Kiemo 3 
Administrative Officer of the Commission 





38 
Complamt for Declaratory Judgment and Injunction 
71) EXHIBIT F 


FOREIGN CLAIMS SETTLEMENT COMMISSION 
OF THE UNITED STATES 


In the Matter of the Claim of 


Tre Fist Nationa Crry Bank 
or New Yor Claim No. SOV. 41,261 


Under the International Claims 
Settlement Act of 1949, as 
amended. 





Ciammant’s Oxssections, Assienrne Toe Errors 
Reuiep Upon, To tHE Commission’s PROPOSED 
Decision, No. SOV-8, Daten Aucusr 16, 1956; 


and 


Reqvestine A Hearne on Its Cuarm anp Onan 
ARGUMENT AND THE TAKING OF EVIDENCE. 


OsBJECTIONS 


The claimant, The First National City Bank of New 
York (hereinafter called “the Bank”) respectfully objects 
to the Commission’s Proposed Decision, No. SOV-8, dated 
August 16, 1956 (hereinafter called the “Proposed Deci- 
sion’’) which denies the Bank’s claim under § 305(a) (1) of 
the International Claims Settlement Act of 1949, as amend- 
ed by Public Law No. 285, 84th Congress, approved August 
9, 1955 (hereinafter called “the Act’), based upon the lien 
of the attachment and judgment obtained in the name of 
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Herbert J. Grant (hereinafter called “Grant”) upon behalf 
of the Bank, upon the funds of Russo-Asiatic Bank on 
deposit with the Guaranty Trust Company of New York 
and now held by the United States; and 


The Bank respectfully sets forth the following eae 
objections to the Proposed Decision and assigns the fol- 
lowing errors thereto: 7 

1. The Proposed Decision would erroneously find and 
conclude that the Bank has failed to establish its eligibility 
as a claimant within the contemplation of ‘‘the Act’’, where- 


72) as: The Bank, a United States national, was at all times 


the holder of the full beneficial equitable title to the as- 
signed claims, to the attachment and judgment, and to the 
lien thereby created upon the funds attached at the Guaran- 
ty Trust Company of New York. | 


2. The Proposed Decision would erroneously construe 
the Act and exclude the claim of the Bank, a United States 
national, contrary to the intention of Congress, clearly ex- 
pressed, to the following effect: that preferential treat- 
ment should be given to claims originally accruing to na- 
tionals of the United States, who have pursued their claims 
against Russian nationals in United States courts, or in 
State courts, and who have obtained by attachments or 
judgments, prior to November 16, 1933, a lien against 
specific assets of Russian nationals and “to that extent 
acquired a property interest therein”; and that where such 
specific assets, thereafter, became the subject of the Litvinov 
Assignment of November 16, 1933, and have been collected 
thereunder by the United States Government, such lien- 
claimants should be entitled, under established constitu- 
tional principles protecting vested property rights, to 
payment of their claims out of such funds, in priority to 
other claims against the Soviet Government which do not 
have comparable legal status. (See U. S. Code Congres- 
sional & Adm. News, 1955, Vol. 2, p. 2750) 
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warrant of attachment was issued in 1932 upon applica- 
tion by Grant, a British national, “pursuant to the uncon- 
ditional assignment by claimant to Grant”, whereas: The 
Bank’s assignment to Grant of its claim against Russo- 
Asiatic Bank was conditional, in fact and under the “appli- 
cable substantive law”, and unconditional only in form; 
and was an “assignment for collection” of the Bank’s i 
claims, whereby Grant, at no time, had more than a naked , 
legal title to the assigned claims, to the attachment and | 
judgment, and to the lien created thereby, all of which he : 
held only in trust for the use and benefit of the Bank, a 
United States national, and whereby, at all times, the Bank 
was the true owner and holder of full beneficial equitable 
title to said claims, to said attachment and judgment, and 
to the lien upon the funds created thereby. 


3. The Proposed Decision erroneously states that the 
| 
| 

@ 


4. The Proposed Decision erroneously holds, by impli- 
cation, that: The Act requires the attachment to be “issued 
on application of a national of the United States” and, 
presumably, “in the name” of such a national, when in 
fact the Act requires only that the attachment be issued 
from a State or Federal court in the United States “in 
favor” of a national of the United States; and by reason 
of such erroneous construction the Proposed Decision 
would wrongfully fail to give effect to the indisputable 
fact, that the Grant attachment and judgment and the 
lien created thereby, were in fact and under the “applicable 

73) substantive law” issued and entered “in favor” of and for 
the benefit of the Bank, a United States national, and only 
as a matter of form in the name of Grant. 


5. The Proposed Decision erroneously holds, in viola- 
tion of the applicable substantive law and of the clear 
intention of Congress: that the eligibility of the Bank’s 
claim should be determined solely by the nationality of 
Grant, a British national, who never obtained or had any 
beneficial title or interest to the assigned claims, to the 


Exuiit F 











41 


Complaint for Declaratory Judgment and Injunction 
| 


attachment and judgment, and to the lien created thereby 
upon the funds attached, but held merely a formal naked 
legal title thereto, in trust for the use and benefit of the 
Bank; and that the eligibility of the Bank’s claim should 
not be determined by the nationality of the Bank which in 
fact under the applicable substantive law, at all times held 
full beneficial equitable title to the claims assigned to 
Grant, to the attachment and judgment, and to he lien 
created thereby upon the attached funds. 


6. The Proposed Decision erroneously concludes: that 
the lien of the Grant attachment and judgment ‘‘was not ob- 
tained by a national of the United States’’ prior to Novem- 
ber 16, 1933, as required by the Act, whereas: On August 
23, 1933, Grant reassigned to the Bank even the mere 
naked legal title held by him to the assigned claims, to the 
attachment and judgment, and to the lien created thereby 
upon the attached funds; and from and after August 23, 
1933 and prior to November 16, 1933, the Bank, a United 
States national, held both the legal title and the full bene- 
ficial equitable title to the assigned claims, to the attach- 
ment and judgment, and to the lien created thereby upon 
the attached funds; and ‘‘the lien’’ of said attachment and 
judgment, in fact end under the ‘‘applicable substantive 
law’’, had been ‘‘obtained by a national of the United States 
prior to November 16, 1933’’, as required by the Act. 


7. The Proposed Decision, in holding that the Bank 
‘thas failed to establish its eligibility as a claimant within 
the contemplation of §305(a)(1)’’ of the Act, would er- 
roneously fail to apply the ‘‘applicable substantive law’’, 
as required by the Act, under which the Bank was at all 
times the true owner of the assigned claims, of the attach- 
ment and judgment, and of the lien created thereby upon 
the attached funds, and under which Grant held the mere 
naked legal title thereto, as trustee for the use and benefit 
of the Bank, and was not the true owner thereof. 
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8. The Proposed Decision would ignore the plain in- 
tention of Congress to preserve the vested lien rights held 
by United States nationals arising out of claims originally 
accruing in favor of United States nationals, as to which 
liens under attachments or judgments had been obtained 
against property of Russian nationals in the United States, 
prior to November 16, 1933, when the property of Russian 
nationals in the United States was assigned to the United 


74) States pursuant to the Litvinov Assignment; and the Pro- 


posed Decision would ignore the plain intention of Congress 
to preserve such liens and thus prevent an unconstitutional 
taking of private property for public use without just 
compensation, and without due process of law, in violation 
of the Fifth Amendment to the Constitution of the United 
States. 


9. The Proposed Decision would wrongfully deprive 
the Bank of a vested property right, namely, its vested lien 
rights obtained prior to November 16, 1933, under the at- 
tachment and judgment on the attached funds of Russo- 
Asiatic Bank deposited with the Guaranty Trust Company 
of New York, and now held by the United States, contrary 
to due process of law and without just compensation and in 
violation of the Fifth Amendment to the Constitution of 
the United States. 


10. The Proposed Decision would erroneously place a 
highly technical and unrealistic construction upon the Act, 
contrary to its spirit and to the sound intendment of Con- 
gress, and would work a grave injustice to the Bank, a 
national of the United States. 


Request For A Hearne, Onan ARGUMENT AND 
Taxinc or EvENcE. 


The Bank respectfully requests: A hearing with respect 
to its claim under the Act and oral argument upon the 
objections and errors above assigned, with leave to produce 
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evidence in support of its claim with respect to any factual 
question or questions as to which the Commission does not 
accept, as true, the facts set forth, either in Schedule A of 
the Bank’s Claim No. SOV-41,261 or in the affidavits of 
Herbert J. Grant and of Macllburne Van Voorhies, sub- 
mitted herewith. 


With respect to the Bank’s request for an opportunity 
to submit evidence in support of its claim, it is respectfully 
suggested that it would greatly circumscribe the area of 
possible testimony and would save the Commission and the 
Bank much time and expense, if the Commission would 
indicate, prior to the time of the requested hearing, the 
point or points upon which further testimony and evidence 
may be desired by the Commission. : 


Dated: New York, N. Y. 
September 24, 1956. 


Respectfully submitted, 


Suearman & Sreruine & Waicxt, 


By Joun A. Witson : 
A Member of the Firm 
Attorneys for Claimant, The First 
National City Bank of New Y ork, 
20 Exchange Place, 
New York 5, New Fork, 
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75) EXHIBIT G 


FOREIGN CLAIMS SETTLEMENT COMMISSION 
OF THE UNITED STATES 


In the Matter of: 
Claim No. SOV-41,261 
First NationaL Crry Bank or Decision No. Sov-8 
New Yorx 


Room 162, 

Tariff Commission Building, 
Washington, D. C. 

Thursday, November 15, 1956. 


The above-entitled matter came on for hearing at 10:00 
o’clock a.m., pursuant to notice, HonoraBLeE WHITNEY GrL- 
LILLAND (Chairman) presiding. 

PRESENT : 


Wairtney Goumanp, Chairman 
Praru Carter Pace, Commissioner 
Henry J. Cuay, Commissioner 


APPEARANCES: 
For the Clawmant: 


SHEagman & Sreatine & WricHtT 
20 Exchange Place 
New York 5, N. Y. 


By: Joun A. Witson and M. Van Voorutss, Esgs. 


For the Claims Section, Office of Alien Property: 


Anvrew T. McGume, General Counsel for the Com- 
mission. 
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PROCEEDINGS | 


CHarzsmMan Guuumuanp: I take it you are ready to ae 
> ceed, are you, gentlemen? 


This is a hearing on the claim of the First National City 
Bank of New York placed on proposed decision 8 on the 
Claim No. SOV-41,261. The claimant is represented by Mr. 
Wilson, Mr. Van Voorhies, and Mr. Campbell. | 


* 7%) If you are ready to proceed, gentlemen, you may do so. 


Mr. Wilson: If it please the Commission, when the pro- 
posed decision was handed down on August 16, unfortu- 
nately, the Commission had not had submitted to them by 
us an affidavit of Herbert J. Grant and also another affidavit 
of Mr. Van Voorhies. May I say in explanation of that, 
that Mr. Herbert J. Grant is a very elderly gentleman, I 
think approximately 76. He’s retired and lives in England 
and it took us some time to get that affidavit. Also, we had 
not prepared at that time the affidavit of Mr. Van Voorhies, 
which I think the Commission will find rather illuminating 
in its explanatory nature. ! 


May I say this also, that if for any reason the Gianni 
sion should like to have Mr. Grant whose testimony in this 
proceeding is quite relevant and quite material appear here 
for examination, we are told that he would make every 
effort to come over from England to present himself for 
such examination as the Commission might desire. 


I don’t know fully the procedure employed before! the 

> Commission, but it might be appropriate at this time, and 
I do so offer, the Claim A of the National City Bank ‘and 

the supporting exhibits which were filed originally, in 
r evidence, and also I should like to offer at this time in :evi- 
dence and have marked, if that is the procedure of the 

} Commission, the affidavit of Mr. Grant and the affidavit of 
\, Mr. Van Voorhies, both of which were filed with the Com- 
mission together with our brief and with the objections. 
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Chairman Gillilland: We will have them marked if you 
wish, but I presume they are amply evidenced by your state- 
ment and we have them here. 


Mr. Wilson: I think they are, and it would probably 
just be a needless matter. 


Chairman Gilliland: If you want them marked as 
exhibits— 

Mr. Wilson: Perfectly as you like—whatever the pro- 
cedure of the Commission is. 


May I briefly try to refresh the recollection of the Com- 
mission as to certain of the salient background facts. 


The claim of the City Bank is of course under Section 
305(a)(1) of the International Claims Settlement Act and 
it is for an amount of approximately $799,000. The judg- 
ment originally rendered was $1,031,000, approximately, 
and that judgment was satisfied partially to the extent of 
approximately $232,000, leaving the balance still claimed 
of approximately $799,000. 


Now as to the background facts against which this claim 
originated, the Bolshevik Revolution of course occurred in 
November 1917. On January 4, 1918 the First National 
City Bank had four demand deposit accounts in rubles with 
the Russo-Asiatic Bank at Petrograd in Russia, and that 
Russo-Asiatic Bank was a bank organized under the laws of 
the Empire of Russia. 


Now, on the other hand this Russian bank, the Russo- 
Asiatic Bank, had a very substantial dollar credit balance 
at the New York office of the City Bank. The aggregate 
credit balance of the City Bank with the Russo-Asiatic Bank 
at Petrograd was in the sum of about 4,500,000 rubles. 


Well, after the outbreak of the revolution, and to be pre- 
cise on January 4, 1918, the City Bank through its repre- 
sentative at Petrograd demanded payment of those 4,500,- 
000 ruble deposits. Then came a lapse of many years, and 
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the next significant occurrence was on November 26, 1932. 
I may say that that demand was refused and payment was 
never made on January 4, 1918 or thereafter. And then on 
November 26, 1932, the City Bank assigned its claim to the 
four ruble deposit accounts with the Russo-Asiatic Bank at 
Petrograd to Herbert J. Grant whom I mentioned at the 
outset of this hearing this morning. 


Chairman Gillilland: What date in 1932 was that? 


Mr. Wilson: November 26, 1932. Now there is no ques- 
tion about it, Herbert J. Grant, the assignee for collection 
of the City Bank’s claim was a resident of the State of New 
York. He was also a citizen of Great Britain. The sig- 
nificant thing at this point, and I’ll just mention it at this 
point in passing, was that the assignment of these ruble 
deposit claims by the City Bank was made to Grant as an 
assignee of the City Bank for collection only. The assign- 
ment was to him as trustee, express trustee, of the City 
Bank but for the benefit of the Bank and empOWeRINE him 
to function only in favor of the Bank. 


Chairman Gillilland: What does the instrument tsel 
say? 


Mr. Wilson: The actual instrument of assignment _ 
not recite all those facts. It was an assignment in the usual 
form conveying barren legal title about which I shall have 
more to say subsequently. 


Commissioner Clay: Why do you contend then that it 
was limited to this restricted type of conveyance? 


Mr. Wilson: Why do I contend that? 


Commissioner Clay: What proof is there that it was 
restricted? 


Mr. Wilson: The affidavit of Herbert J. Grant will 
make that clear. I think the original claim does set that 
forth although the provisions of the original claim— 
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Commissioner Clay: I mean some other evidence other 
than the individuals that are directly concerned with this 
which would support this contention of yours? 


Mr. Wilson: I think your Honors will see that it is fully 
supported by documentary proof, fully supported, and I 
may say in passing, although it is not strictly relevant at 
this point, in this respect our claim differs materially from 
the seemingly similar claim of John J. Williams which was 
the subject of a proposed decision. 


Commissioner Clay: Why did the bank select this man? 


Mr. Wilson: Would your Honor permit me to come to 
that in due course and I will answer that. 


Commissioner Clay: Sure. 


Mr. Wilson: First I would like to give, if I may, a 
rather orderly chronology of the facts which I think are of 
very grave importance. 


First, this assignment, November 26, 1932. Then on 
November 28, 1932 Grant brought suit against the Russo- 
Asiatic Bank as assignee for collection or trustee of the 
City Bank in the Supreme Court of New York, Richmond 
County, to recover approximately $537,000 which was the 
value of the 4,500,000 rubles which were on deposit at the 
Russo-Asiatic Bank in Petrograd. 


Then on November 29, 1932, and this of course was all 
long anterior to the date of the Litvinov assignment on 
November 16, 1933, on November 29, 1932 Grant applied for 
and secured a warrant of attachment. On November 30, 
1932, the Sheriff of New York County levied on funds of the 
Russo-Asiatic Bank which were on deposit with the City 
Bank in New York. Those were the funds which I described 
earlier as the dollar credit balance held by the City Bank 
for the account of Russo-Asiatic Bank in New York. 


On March 13, 1933, about four months later, still prior, 
of course, to the Litvinov assignment, the sheriff levied on 
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funds of Russo-Asiatic Bank on deposit with the Guaranty 
Trust Company of New York. 


Now the City Bank made a return to the levy npon it, 
which showed a credit balance at the City Bank in favor of 
Russo-Asiatic Bank, in the amount of approximately $214,- 
000. Guaranty Trust, on the other hand, made a return 
stating that it held no funds of the Russo-Asiatic Bank, and 


79) the Guaranty made that claim of no funds because Guar- 


anty claimed that it had exhausted the Russo-Asiatic credit 
balance with it by setting off various claims which Guaranty 
Trust had against the Russo-Asiatic Bank. Now that all 
occurred, as the Commission will see, in 1932 and early i in 
1933. | 


Now we leap ahead to December, 1944, and there were 
two significant suits tried in New York City in the Federal 
Court. One of them was United States against Guaranty 
Trust and the other Steingut against Guaranty Trust Com- 
pany. And it was decided in those cases that there had 
been, in fact, an additional credit balance of Russo-Asiatic 
Bank in excess of the maximum Guaranty Trust SuIepany 
claims which were set off, and therefore— 


Chairman Gillilland: Excuse me, but were elihiee Na- 
tional City or Grant parties to either of those actions? 


Mr. Wilson: The attachment action was brought by 
Grant as trustee for the City Bank. 


Chairman Gillilland: I understand that. But these two 
cases— 


Mr. Wilson: These two cases, in neither one was : City 
Bank a party. 


So that the effect of those decisions was that ae that 
attachment was levied by the sheriff at the Guaranty Trust 
Company on March 13, 1933, prior to the Litvinov assign- 
ment, the Guaranty did have a credit balance in favor of 
Russo-Asiatic Bank which was in fact caught by the attach- 
ment and upon which a lien was secured. 
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Now just a word, and rather rapidly, about the chron- 
ology of the actual suit itself. 


On April 1, 1933, going back again now from the events 
of December 1944, on April 1, 1933, the Supreme Court of 
New York entered judgment in favor of Herbert J. Grant 
in the sum of $1,031,000, Grant acting, we contend, under 
this assignment for coijlection and wholly as trustee in favor 
of City Bank. 


Chairman Gillilland: I am sorry to keep interrupting 
this, but I didn’t get the amount of the entry of the judg- 
ment. 


Mr. Wilson: The exact amount was $1,031,757.21. 


Now on April 7th 1933 the City Bank paid to Grant’s 
attorney, a man named Carson, the $232,623 credit balance 
in the dollar account of the Russo-Asiatic Bank at the head 
office of the City Bank in New York. That sum had been 
attached by the sheriff. 


80) | Now what happened to the proceeds of this attachment? 
I think that’s of utmost significance. Grant’s attorney de- 
ducted the sheriff’s poundage fee. He deducted the appro- 
priate amount of his own fee for representing Grant, and he 
remitted the balance of $227,000. I’m talking in round fig- 
ures—the balance was $227,505 and some cents—to Grant, 
the assignee for collection. He did that on April 11th 1933. 


And now what happened to that balance? And this is 
significant. Grant indorsed the check of his attorney, Car- 
son, which had been payable to Grant, over to the City Bank 
who was the beneficiary of these claims and who had equit- 
able title at all times to the proceeds, and Grant recognized 
that he never had any title or claim to those proceeds. His 
function was that of trustee for collection only acting on 
behalf of and in favor of the City Bank. 


Another significant thing occurred. On August 23, 1933, 
approximately three months prior to the date of the Lit- 
vinov assignment on November 16th, at that time Grant 


Exursir G 


51 
| Complaint for Declaratory Judgment and Injunction 
" assigned all his right, title and interest in the ruble deposit 


| accounts, at Petrograd, in the attachment lien and in the 
judgment lien, to the City Bank, the claimant here. 


Commissioner Clay: At this point, this man was an 
alien? Is that not correct? 


Mr. Wilson: He was a British subject. 


Commissioner Clay: He was a British subject, a. resi- 
> dent of the State of New York? , 


Mr. Wilson: And a resident of the State of New York. 


Commissioner Clay: And the full right, title and in- 
terest to the assignment was without restriction in him? 


é Mr. Wilson: That I do not think is correct. In fact, I’m 
sure that it is in error. Grant never had anything more 
than a barren legal title which enabled him to sue as a 
trustee for collection purposes on behalf of and in favor 
of the City Bank, and therefore the assignment was not 
absolute in the sense that it conveyed full and is aaa 
interests as well as barren legal title. 


Commissioner Clay: Well now, if I may, if I read the 
assignment correctly it said, ‘‘. .. And the said National 
City Bank hereby gives the said Harhert James Grant, his 
executors, administrators and assigns, full power and 
authority for his and their own use and benefit to ask, 
» demand, sue for, collect, receive, compound, and give 

acquittances for the same or any part thereof and in his 

or their own name or otherwise to prosecute and withdraw 
ad any suit or proceeding at law or in equity therefor.’’ 
Doesn’t it go somewhat beyond the question of suing? 
You don’t dispute that is what the language says? _ 


81) Mr. Wilson: Oh no, no, absolutely not. We filed the 
paper your Honor is reading and your Honor of course 
is reading it just as itis. But we contend that that conveyed 
nothing more than a barren, naked legal title which under 
the substantive law of New York justified Grant in bringing 
suit for the benefit of and on behalf of the City Bank. 
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Commissioner Clay: But you don’t question the fact 
that under the law involved here that there is any question 
that a claim must have been continuously owned by a United 
States national at all times between the time the claim 
arose and the presentation of the claim? 


Mr. Wilson: The claim we contend was always owned 
by a United States national in the real and true sense and 
within the purview and intent of the Act which we are 
construing. 


Commissioner Clay: There is a very clear statement of 
this assignment, which assigned this to a man whom you 
have admitted is a non-national of the United States, and 
it says here — well you know the words of art in any type 
of assignment. It goes on to recite in any general assign- 
ment, and that is what this assignment has stated here. 


Mr. Wilson: Your Honor, but that assignment has to be 
understood in the light of the further agreement of Grant, 
that he— 


Commissioner Clay: But it is not in writing. 
Mr. Wilson: We have it in his affidavit. 


Commissioner Clay: Evidence by Grant himself, but I 
see nothing in writing here that has limited this assignment 
here to what you say. 


Mr. Wilson: We submitted the affidavit of Grant, and 
if the Commission would want to be more fully satisfied 
for any reason we will produce Grant. But there was no 
question but that he took this assignment with that limita- 
tion that the proceeds were never to be his. 


Commissioner Clay: Yes, but under what understand- 
ing? 

Mr. Wilson: On the understanding that he would act 
merely as an assignee for collection or as a trustee on 


behalf of the City Bank and that he would pay over the 
proceeds. That is all set forth unequivocably in his 
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affidavit, and may I say that it is fully supported by what 
he did, which is the best evidence of the intent. : 


Commissioner Clay: That is true, but in these con- 
tractual situations the written word is the guidance of the 
obligations between the parties. | 


Mr. Wilson: Your Honor, I may say that this law of 
course is subject to the substantive, the applicable substan- 
tive law of New York. That is part of a section which: ‘we ’re 
construing here. 


Commissioner Clay: But also, under this statute we 
must consider not only the substantive law but a 
international law. 


Mr. Wilson: That is correct. 


Commissioner Clay: And the premise of international 
law, which is fundamental, and known very well by you 
is the fact that this claim must have been owned by a 
national of the United States continuously from the date 
that it arose until the settlement of the claim. 


Mr. Wilson: Well we claim that it was within the pur- 
view and intent of the statute. We claim that it was never 
owned by anyone else, and I will have something, Com- 
missioner Clay, to say about the applicable substantive 
law of New York, because there is that limited assignment 
which appears on the face of the document you read: But 
that is not the whole understanding and agreement which 
we have endeavored to put before the Commission, and that 
real understanding and agreement is buttressed) and 
evidenced conclusively by the documents, and by : what 
Grant did. 


Now, your Honors, Commissioner Clay asked aii the 
bank made the assignment to Grant for the purpose of 
collection, and this is the reason for that. At the time the 
action was about to be brought and in contemplation, the 
courts of the State of New York, and more particularly the 
Court of Appeals, our highest court in the Sokoloff case, 
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had rather clearly laid down the law governing these 
situations. There was a much more clearly defined body 
of law in our state courts. Whereas in the federal courts 
up to that time there had been fewer decisions and the law 
was in a rather nebulous and uncharted state, and the City 
Bank for perfectly proper reasons preferred to have this 
claim which it owned and which it had assigned for collec- 
tion, and which it finally assigned for collection to Grant, 
heard and tried under the laws of the state of New York. 


Now if the Commission will remember— 


Commissioner Clay: Why didn’t they assign it to a 
resident of the State of New Jersey, who was a national of 
the United States, instead of assigning it to a non-national 
of the United States. The principle that I am speaking of 
is a principle that is not anything new. 


Mr. Wilson: Well that’s a good question and it’s an- 
swered by what I am coming to, I think, your Honor. 


83) The reason why it was assigned to an alien, Grant, a 
British subject, was that if the City Bank had brought the 
action in its own name as a resident and a citizen of New 
York against the alien Russo-Asiatic Bank, this action un- 
der the Removal Statute might have been removed into 
the federal court, and for perfectly proper reasons the 
Bank preferred to have this claim heard under the better- 
established laws of New York. 


Commissioner Clay: Well why didn’t they assign it to 
an individual who was a national of the United States and 
a resident of the State of New York? 


Mr. Wilson: Because it would then have been remov- 
able and if it had been assigned to someone, say, as your 
Honor suggested a moment ago, who was a resident of the 
State of New Jersey, it would still have been removable. 


Commissioner Clay: I still can’t understand why it 
wouldn’t have been removable to a federal court involving 
an alien. 
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, Mr. Wilson: Because the federal statutes definitely 
prescribe the grounds of removability, and if one party is 
a resident of the state and the other an alien, then such 
action is removable. But if both parties are aliens then 
there is no basis in the Removal Statutory Law or other- 
wise for a removal of the action to the federal court. 


Commissioner Clay: I don’t see why any of the parties 
should have any jurisdiction at all in the State: of New 
York if they were non-resident aliens. 


Mr. Wilson: We had an attachment which pee us 
jurisdiction. 


Commissioner Clay: Well who had any standing before 
the court? 


Mr. Wilson: Grant was a resident of the State of New 
York. He had been here. He has lived and been in New 
York until his retirement, I think in 1954. And! besides 
there was an attachment of property and assets,in New 
York and, of course, there had to be service by DEN nESHe, 
which there was. 


Commissioner Clay: Was Grant a lawyer or what was 
the relationship between Grant and the National City Bank? 
Why did they decide to choose Mr. Grant? ; 


Mr. Wilson: Because, as appears in Mr. Grant’s affi- 
davit here, Mr. Grant was well-known to the City Bank and 
to some of its officers. He mentions some of them there and 
one of them is well-known here, Rowland R. Hughes, who at 
that time was an officer of the City Bank. The bank trusted 
Grant. He was an insurance broker. I think he was con- 

84) nected with the Travellers Insurance Company. He had 
long business associations with the City Bank, and the City 
Bank under this agreement and understanding with him 
and because they trusted him and knew they could: depend 
upon him as an assignee for collection only, made the as- 
signment to him. That is the basis of the sasigamnnt. 
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Commissioner Clay: Doesn’t this kind of smack now of 
serving contrary interests though? The bank is supposedly 
acting through a third person where in fact it is acting for 
itself. 


Mr. Wilson: That is perfectly proper under the law of 
New York and most other states. Perfectly proper. Section 
210 of our Civil Practice Act definitely authorizes that, 
Commissioner, and I’ll come to that. There was nothing 
devious about it. It’s thoroughly approved under our 
substantive law and perfectly proper, and I want to empha- 
size this, because I thought there was a slight intimation in 
the proposed decision that perhaps the City Bank had 
gained some improper advantage out of this assignment— 
not so. It was an assignment solely for the purpose that I 
have mentioned, for collection only, and based only on the 
desire of the City Bank to avail itself, as anyone bringing 
suit in its own interest may do, of the law of New York 
State. 


Commissioner Clay: And it had no obligation to its 
depositor? 


Mr. Wilson: It had no obligation! 


Commissioner Clay: To protect the interests of its 
depositor? 


Mr. Wilson: Well I think it was protecting the interests 
of its depositors in a very enlightened way because it was 
taking the best procedural steps under the advice of counsel, 
to recover, and it did recover, the money attached in the 
dollar balance of Russo-Asiatic Bank with the City Bank. 


Now we say, therefore, that the City Bank assignment 
to Grant being solely to him as assignee for collection, 
placed Grant in the position of a trustee only, with a barren 
legal title bound and obligated to take certain steps in that 
action for the benefit and in favor of the City Bank. We say 
that on March 13, 1933, under the levy on that date against 
Russo-Asiatic Bank, on funds on deposit with the Guaranty 
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Trust Company, an attachment lien and later a judgment 
lien was obtained in favor of the City Bank and for the City 
Bank’s benefit, by Grant, as trustee, and under his barren 
legal title. 


And then we say also, and I think this has a very er 
significance, that on August 23, 1933, three months: before 
the Litvinov assignment, Grant re-assigned even his barren 

85) legal title back to the City Bank, so that it had at that point 
not only, as it always had, the full equitable beneficial title 
to the judgment lien, to the attachment lien, and to the pro- 
ceeds of the action—it had the barren legal title which it 
had assigned to Grant, as well. And therefore we believe 
this bank has in all respects established its eligibility to 
the allowance of its claim. | 


Now I would like just briefly—of course, the Commis- 
sion has to constantly interpret this Act—but I personally 
found some of its provisions a little bit crotchety and always 
a little bit hard to remember. So I would like very briefly 
to mention what I regard as the salient and determinative 
provisions of Section 305(a) (1). 


That section says that the Commission shall deiscatine 
these claims in accordance with the applicable substantive 
law and international law, the validity and amounts of cer- 
tain claims, which it then specifies. And here as I see it 
are the critical factors with which these claims must comply : 


First, they must be claims of nationals of the United 
States against a Russian national. They must have porigin- 
ally accrued in favor of a national of the United States, and 
I would ask the Commission particularly to note the equi- 
table ring of that language—in favor of—it’s just about as 
close as one could get to the very familiar trust language— 
for the benefit or for the use of—in favor ck —Gigateans 
language, I think. | 


And then it goes on to say, originally accrued i in  faxor 
of a national of the United States, and, three, with respect 
to which a judgment was entered or a warrant of attach- 
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Commissioner Clay: Doesn’t this kind of smack now of 
serving contrary interests though? The bank is supposedly 
acting through a third person where in fact it is acting for 
itself. 


Mr. Wilson: That is perfectly proper under the law of 
New York and most other states. Perfectly proper. Section 
210 of our Civil Practice Act definitely authorizes that, 
Commissioner, and I’ll come to that. There was nothing 
devious about it. It’s thoroughly approved under our 
substantive law and perfectly proper, and I want to empha- 
size this, because I thought there was a slight intimation in 
the proposed decision that perhaps the City Bank had 
gained some improper advantage out of this assignment— 
not so. It was an assignment solely for the purpose that J 
have mentioned, for collection only, and based only on the 
desire of the City Bank to avail itself, as anyone bringing 
suit in its own interest may do, of the law of New York 
State. 


Commissioner Clay: And it had no obligation to its 
depositor? 


Mr. Wilson: It had no obligation! 


Commissioner Clay: To protect the interests of its 
depositor? 


Mr. Wilson: Well I think it was protecting the interests 
of its depositors in a very enlightened way because it was 
taking the best procedural steps under the advice of counsel, 
to recover, and it did recover, the money attached in the 
dollar balance of Russo-Asiatic Bank with the City Bank. 


Now we say, therefore, that the City Bank assignment 
to Grant being solely to him as assignee for collection, 
placed Grant in the position of a trustee only, with a barren 
legal title bound and obligated to take certain steps in that 
action for the benefit and in favor of the City Bank. We say 
that on March 13, 1933, under the levy on that date against 
Russo-Asiatic Bank, on funds on deposit with the Guaranty 


Exuisir G 








57 
Complaint for Declaratory Judgment and Injunction 


> Trust Company, an attachment lien and later a judgment 
lien was obtained in favor of the City Bank and for the City 
Bank’s benefit, by Grant, as trustee, and under his barren 
legal title. 


And then we say also, and I think this has a very b weet 
significance, that on August 23, 1933, three months before 
the Litvinov assignment, Grant Te-assigned even his barren 

85) legal title back to the City Bank, so that it had at that point 
not only, as it always had, the full equitable beneficial title 
to the judgment lien, to the attachment lien, and to the pro- 
ceeds of the action—it had the barren legal title which it 
had assigned to Grant, as well. And therefore we believe 
this bank has in all respects established its aligibility to 
the allowance of its claim. 


Now I would like just briefly—of course, the Commis- 
sion has to constantly interpret this Act—but I personally 
found some of its provisions a little bit crotchety and always 
a little bit hard to remember. So I would like very briefly 
to mention what I regard as the salient and determinative 
provisions of Section 305(a) (1). 


That section says that the Commission shall Selacatue 
these claims in accordance with the applicable substantive 
law and international law, the validity and amounts of cer- 
tain claims, which it then specifies. And here as I see it 
are the critical factors with which these claims must comply: 


First, they must be claims of nationals of the United 
States against a Russian national. They must have origin- 
ally accrued in favor of a national of the United States, and 
I would ask the Commission particularly to note the equi- 
table ring of that language—in favor of—it’s just about as 
close as one could get to the very familiar trust language— 
for the benefit or for the use of—in favor sa ae 
language, I think. 


And then it goes on to say, originally acerued in’ favor 
of a national of the United States, and, three, with respect 
to which a judgment was entered or a warrant of attach- 


| 
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ment issued from a court of a state of the United States. 
And then the language continues, with which judgment or 
warrant of attachment a lien was obtained by a national of 
the United States, prior to November 16, 1933. 


Commissioner Clay: Now let me ask you a question. 
Mr. Wilson: Yes sir. 
Commissioner Clay: Who obtained the judgment? 


Mr. Wilson: The judgment was obtained in the name of 
Herbert J. Grant. 


Commissioner Clay: And who was Herbert J. Grant 
then? 


Mr. Wilson: Herbert J. Grant was a resident of the 
State of New York and a British national, but he had no 
beneficial or equitable interest in the judgment and the 
judgment was not obtained in his favor. 


86) Commissioner Clay: Now let me ask you this then. Is 
the language in 305(a)(1) correctly stated when I read, 
‘¢..in favor of a national of the United States with which 
judgment or warrant of attachment a lien was obtained by 
a national of the United States, prior to November 16, 
1933?’ 


Mr. Wilson: I think that is precisely what I referred 
to a moment ago. May I say, I have excerpted what I 
thought were the relevant parts, but I have not, so far as I 
am aware, omitted anything relevant from my statement. 


Commissioner Clay: You don’t have a copy of the judg- 
ment, do you? 


Mr. Wilson: Your Honor, we do have the judgment as 
an exhibit in support of the claim. I have it now. I’ll just 
eall your Honor’s attention to it. It is Exhibit No. A-10 
annexed to our claim and in support of it. 


Of course, all trustees have nothing more than a naked 
legal title which is what Grant had here, but we’re dealing 
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. with robust actualities and not with hypertechnicalities in 
this law, and the real benefit of this assignment and the pro- 
ceeds of the action were to go to the City Bank, and I’m 
going to have something further to say along those lines, if 
I may, a little later, your Honor. 


Now in the light of those provisions of Section 305(a) (1) 
to which I have just referred, and I think I have been 
utterly fair in my statement of them, I’ll ask the Commis- 
sion, if it will, to refer to the proposed decision on page 4, 
and more particularly to the first full paragraph on that 
page, because I think rather succinctly there, but nonethe- 
less definitively, the Commission sets forth the grounds of 
the proposed decision. And, therefore, I would like to ex- 
amine it rather closely with commentary along the way. 


The Commission stated the basic grounds of its pro- 
posed decision as follows: | 


“Tt is igh controverted that Grant was a British 
subject. . 


That is correct. It is not controverted. It then went on 
to say: 


‘Tt is not controverted that it was upon application by 
Grant, pursuant to the unconditional assignment: by 
claimant, the City Bank, to Grant that the warrant of 
attachment was issued in 1932.” 


And upon that I have this comment. All the facts here, oi 
think incontrovertibly, show the assignment was not un- 
conditional for Grant held merely the bare legal title as an 
assignee for collection and as a trustee for the benefit of 

87) and in favor of the bank. An assignment which has that 
robust and almost all comprehensive qualification is not:an 
unconditional and an absolute assignment. And it is aa 
fectly valid under New York law. 


Continues the proposed decision, and I’m still referring 
to that short paragraph on page 4: 
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‘‘Consequently the warrant of attachment was not 
issued’’, 


And I quote the exact language: 
‘‘on application of a national of the United States.”’ 


And my commentary on that is this, that the statute does 
not require that it be on the application of a U.S. national. 
It only requires that the warrant of attachment be issued, 
and I quote that equitable language ‘‘in favor of a United 
States national’’, and that’s how this attachment was 
issued — in favor of a U.S. national. 


And, four, in that same paragraph of the proposed 
decision, it further continues to say that: 


‘¢Any lien which may have resulted upon levy was not 
obtained by a national of the United States as required 
by the statute.”’ 


And upon that I have this commentary. The lien, we say, 
on the uncontroverted facts here was obtained for the 
benefit of and in favor of a U.S. national which always 
had the full beneficial interest. And furthermore, as I’ve 
pointed out in my recital of the facts, on August 23rd, 1933, 
three months before the Litvinov assignment, Grant trans- 
ferred his barren legal title as assignee for collection to 
the City Bank. So that at that point of time, prior to the 
Litvinov assignment, the City Bank had everything — it 
had the complete interest in the ruble deposit accounts, in 
the attachment lien and in the judgment lien, and it was 
in every conceivable respect prior to the Litvinov assign- 
ment barren legal title and full equitable title which it 
never parted with, the full and true owner of that claim, 
and it had acquired before that, and at that time, a full 
vested right and interest in those assets. 


Commissioner Clay: Might you argue that the warrant 
of attachment or the lien or the judgment was obtained by 
the National City Bank and Grant or in the alternative? 
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, Mr. Wilson: It was acquired by Grant in favor of, in 
| compliance with the language, and for the benefit of the 
National City Bank. 


| Commissioner Clay: Well you haven’t ee the 
question. Might you argue or would you argue that the 

88) warrant of attachment, the lien or the judgment was 
obtained by the National City Bank and Grant? 


Mr. Wilson: I wouldn’t want to argue that because I 
think it would be taking a certain unnecessary liberty ‘with 
the actual factual situation and the actual legal relation- 
ship between the parties. I think it suffices to argue, as we 
have, which is in complete conformity I think with the 
facts, that always the bank was the true owner in the sense 
that it always had full beneficial equitable title. 


Commissioner Clay: But your argument is directed to 
the fact that the lien and the judgment was obtained by 
Grant. There is no argument about that, is there? 


Mr. Wilson: It was obtained by Grant only as assignee 
for collection, and only as trustee with the barren legal 
title, but always in favor of and for the benefit of the bank. 


Commissioner Clay: Was this re-assignment by Grant 
to the bank by virtue of a document or did he just indorse 
the check over to the bank? 


Mr. Wilson: Well I am glad your Honor asked that 
because it enables me to say again that it was done by a 
document which is an exhibit here. I’ll find it for’ the 
Commission and name it in a few moments but I won’t 
try to locate it now. And furthermore, and I think this is 

> of the utmost significance, the incontrovertible facts and 
documentary evidence here show that Grant paid over 
everything to the City Bank. Where could one find a fuller 
confirmation and ratification of the intent which appears 
in all the sworn papers here, and we’ll produce Grant if the 
Commission would like to have him examined. 
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Commissioner Clay: I would assume you would argue 
then that the assignment to Grant was in probably similar 
form as the assignment by Grant to the bank? 


Mr. Wilson: Both documents are here and I think they 
speak fully for themselves. 


Commissioner Clay: Well, just generally speaking — I 
don’t want to look at them. But I suppose the assignment 
would be similar. 


Mr. Wilson: May I just call the Commission’s attention 
to the actual document. That’s the best way. The assign- 
ment made on the date of August 23, 1933, is Exhibit No. 
A-19 attached to our claim and offered in support of it, 
and perhaps the Commission would like me to read at least 
the significant portion of it? 


Commissioner Clay: If you will. 


89) Mr. Wilson: There are certain prefatory recitals and 
then the assignment continues: 


‘‘Now, therefore, know all men by these presents 
that I, Herbert James Grant, in consideration of the 
sum of $10 to me in hand paid and other valuable 
consideration, receipt of which is hereby acknowledged, 
do hereby sell, assign, transfer and convey to the 
National City Bank of New York, its successors and 
assignors, all my right, title, and interest in respect 
to any and all of the ruble deposit accounts of the 
National City Bank of New York with the head office 
of the Russo-Asiatic Bank and all claims and causes 
of action whatsoever arising therefrom, and all sums 
of money now or hereafter owing by reason thereof, 
and all sums of money received by me on account 
thereof and each and every right, title, and right 
acquired by me under or pursuant to the aforesaid 
assignment of November 26, 1932, or in the course of 
the aforesaid action against the Russo-Asiatic Bank, 
including the judgment therein and the proceedings 
had subsequent to said judgment.’’ 
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Commissioner Clay: Would you say that that fairly 
represents the typical type of general document by an in- 
dividual under laws of the State of New York? 


Mr. Wilson: I wouldn’t want to make such a sweeping 
statement because I’m not familiar with all the assignments. 
But suffice to say it is thoroughly and soundly proper.: And 
why was that assignment made on August 23? It was as- 
signed completely, everything, barren legal title which is all 
he ever had, because at that point his trust had terminated. 
He had fully performed his functions as assignee for col- 
lection and everything was then complete, including barren 
legal title, right of collection, in the National City Bank, 
and that occurred three months before the Litvinov ss ins 
ment. 


Now I would like to say a word about the apclicane sub- 
stantive law because it’s in accordance with the applicable 
substantive law that these claims must be determined among 
other things. We have submitted here a brief along with 
our objections and I shan’t endeavor to detail in any very 
comprehensive fashion what we’ve said in that brief. ; But 
I would like to emphasize just a few of the principles which 
I think are part of the applicable substantive law and which 
I think we have fully supported by the authorities. 


In the first place, the authorities show that under the 
applicable substantive law the City Bank was at all times 
the true owner of the claims assigned to Grant, the true 
owner of the attachment and the true owner of the judgment 
obtained by Grant pursuant to the assignment. And fur- 
ther, we think the applicable substantive law, beyond ques- 


90) tion, supports the principle that the true owner of the liens 


created by the warrant and by the judgment on the funds 
of the Russo-Asiatic Bank attached at the Guaranty Trust 
Company, were also in the full ownership, at all times, of 
the City Bank of New York. 


Commissioner Clay: I have read your brief on that sth 
stantive law point, and I am a little bit at a loss to know— 
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you have cited one case in the New York jurisdiction and 
most of the other ones are in foreign jurisdictions. 


Mr. Wilson: We think it is a matter of general law. 
Sometimes, as often happens, we find better language in out- 
side jurisdictions than we do, regrettably, in the State of 
New York. Or sometimes a principle is so thoroughly es- 
tablished, in New York, or in other states, that you don’t 
find a lot of repeated or repetitive authority with respect to 
it. We think that is the situation here. 


Now I would like just in this connection to refer briefly 
to the case of Titus against Wallick in which the United 
States Supreme Court referred specifically to Section 210 
of our New York Civil Practice Act, and this quotation from 
the Supreme Court says—it’s brief and I will read it. 


‘<Section 210 of the New York Civil Practice Act 
provides ‘every action must be prosecuted in the name 
of the real party in interest, except ...’’’ 


And I underscore the word ‘‘except’’, and then the Court 
proceeds quoting the statute ‘‘that a trustee of an express 
trust,’’ and if I may interpolate, that is what Grant was, 
‘‘may sue without joining with him the person for whose 
benefit the action is prosecuted.’’ And if I may interpolate 
again, the Court might I think just as well have said ‘‘in 
favor of whom the action is prosecuted’’ 


And the quotation of the Supreme Court continues: 


‘‘By repeated decisions of the highest court of the 
State of New York it has long been settled that under 
these sections .. .’’ 


That means Section 210 of the Civil Practice Act of the 
State of New York. 


‘*.,. any form of assignment which purports to assign 
or transfer a chose in action confers upon the trans- 
TENCE nae 
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. such title or ownership as will enable him to sue 
upon 1 


And this significant last sentence: 


‘‘This is true even though the assignment is for the 
purpose of suit only and the transferee is obligated to 
account for the proceeds of suit to his assignor.’’ 


That’s fully descriptive of the relationship between 
Grant and the City Bank here, and it’s justified under the 
substantive law of New York not only as it appears in 
Section 210 of our Civil Practice Act but as the United 
States Supreme Court says by repeated decisions of the 
highest court of the State of New York. 


Commissioner Clay: Doesn’t that case go to a sees 
of subrogation rather than a trust? Isn’t this an suas 
company case? 


Mr. Wilson: Your Honor, I would have to ee my 
recollection of the details of that case, but my associate, 
Mr. Van Voorhies, informs me it involves an assignment 
for the purpose of bringing suit and to that extent it; was 
very similar and almost exactly pertinent to the situation 
which we’re now discussing. 


Now another principle of applicable cabstentire: law 
which I would just like briefly to mention is this, and we 
have that covered in the brief. According to New York 
law and to the general weight of authority, the City Bank 
itself could have brought an attachment action against the 
Russo-Asiatic Bank. There was no reason it could not have 
been done, even though the funds of the Russo-Asiatic 
Bank were on deposit in the City Bank. That is covered 
in the brief. And also we refer to the fact, and we believe 
it is thoroughly established in the law, that the City Bank 
itself could have levied the attachment, issued in any action 

which it might have properly brought itself, upon the dollar 
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deposits of the Russo-Asiatic Bank held by the City Bank ‘ 
itself. We could have done all that. There was nothing | 
devious or tortuous about the procedure. The bank gained 

no unfair and certainly no improper advantage. It did 7 
what any litigant has a right to do where jurisdictional 
basis is clear. It had a right to go into the forum where 
it wanted to assert itself. 


And the next point which I would like to mention, and 
which is covered in our brief, is that the City Bank not 
only always had, as we contend, the beneficial equitable 
title to the attachment lien but that it also actually obtained 
the naked legal title by assignment from Grant on August 
23, 1933, three months before the Litvinov assignment. So 
that the City Bank had everything. There wasn’t anything 
outstanding. The proposed decision of the Commission 
recognizes that on August 23 Grant assigned all his right, 
title and interest in the ruble deposits, in the attachment, 
and in the judgment, to the City Bank. Therefore, we 
submit that the City Bank’s attachment-judgment lien 
claim, falls squarely within the precise provisions of 
Section 305(a)(1) of the Act, and I hope the Commission 
will bear in mind — I don’t like to make microscopic 
analyses — but I did my best with the actual significant 
provisions of that section and I squared them with what 

92) I saw written in the proposed decision as the bases of 
the proposed decision. And I think the proposed decision, 
I respectfully submit, deviates in its statement of the 
requirements from the actual requirements as they appear 
in the Act. 


Clearly we say under the Act Congress intended to 
preserve in favor of nationals of the United States such 
attachment-judgment lien claims held by nationals, which 
had attached to funds, as this one had, prior to the 
Litvinov assignment on November 16, 1933. 


One other principle of law with which we deal in our 
brief which I should like to mention here. The 1955 
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amendment to the Act is remedial and should be liberally 
construed although I don’t think you need any excess of 
liberality. I Sink under the exact equitable provisions 
laid down definitively in 305(a)(1) that we come within 
the purview. But nevertheless the law is well-established, 
substantively and otherwise that the Act is remedial, and 
if remedial it should be liberally construed. : 


As the United States Court of Appeals, Third Cirenit, 
said in Sablowsky against United States: ‘‘It is! well- 
established that statutes which are intended to be remedial 
in their nature are to be liberally construed.’’ 


Now let’s get away from these rather close indaeprete. 
tions and look to the intent of the law the Congress 
enacted here. Congress was not concerned, I think I can 
say that without taking liberties with the congressional 
intent — I think it is buttressed by what preceded the 
enactment of the law — it was not concerned with how the 
American national secured an attachment or judgment 
lien. That could be a matter of procedure. What it was 
concerned with was in whose favor, as it says, the lien, 
of the attachment and of the judgment was obtained. It 
was not concerned with who as a matter of technical form 
made the application or in whose name the application was 
made. It was concerned with whether such lien existed, 
in truth and in fact, in favor of a national of the United 
States. | 


Now if such attachment-judgment lien existed, a we 
contend it very clearly did, under the express verbiage of 
the section and under all of the applicable substantive law, 
then it could not be disregarded, we submit, or ignored. 
To disregard or ignore it would violate, we claim, clearly, 
the City Bank’s constitutional rights under the Fifth 
Amendment because it would be taking away from the City 
Bank a vested right without due process of law and without 
just compensation, and we are convinced that it would 
defeat the clear, and I will characterize it as the robust 
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intent of Congress, in enacting this remedial legislation, 
which should be liberally construed to effectuate its pur- 
pose. 


93) For whatever value it may have, we’re so thoroughly 
convinced that this would be an improper divestment of 
a vested right that we think it might well found, if our 
claim is disallowed, an action against the United States 
to recover for a violation of our constitutional rights. 
And, therefore, I submit that the proposed decision which, 
of course, should now be further reviewed in the light of 
the documents that we have submitted since the proposed 
decision was handed down on August 16, I submit that 
that proposed decision should be withdrawn and that the 
claim of the City Bank should be allowed. 


Chairman Gillilland: Thank you. I think we may have 
some further questions. 


Do you have some, Mrs. Pace? 


Commissioner Pace: I would like to ask this question. 
Mr. Grant, as the collector for the National City Bank, was 
the court ever in any way aware that he was acting only as 
a collector? 


Mr. Wilson: I may say, if I may make a somewhat in- 
formal interlude here, that I have the good fortune to have 
with me a repository of much historic information on this 
whole matter because Mr. Van Voorhies was with Shearman 
& Sterling back in those days, and that goes back quite a 
distance, and he not only has a lot of knowledge of the facts 
but of the documents as well. And he reminds me of the 
fact, which is set forth in the statement of our claim, that 
there is reference made to an attack made upon the attach- 
ment by one Jesse C. Millard, a Junior Attaching Creditor, 
and he claimed that the attachment was invalid and sought 
to have it vacated. But the court denied that motion, and 
one of the grounds for his motion was that Grant was act- 
ing simply as an assignee for collection for the City Bank. 
So the courts were fully apprised of the situation. There 
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was nothing unusual or improper about it under the sub- 
stantive law of the State of New York. Itis done every day. 


Commissioner Pace: That was the reason for his re- 
assignment of his claim back to the National City Bank on 
August the 5th? 


| Mr. Wilson: On August 23. 
Commissioner Pace: August 5. 


Mr. Wilson: On August 5th, oh yes. On heal oth, 
Commissioner Pace. There was a contingent re-assignment 
and the situation there was this. NGViatl a Junior Attach- 
ing Creditor, challenged the attachment and sought to va- 
cate it, and in a perfectly proper way Grant executed a 
contingent re-assignment of the claims to the City Bank, the 
contingency being the event that the attachment of the City 

94) Bank should be held invalid. If not held invalid then the 
re-assignment of August 5th would not take effect. It 
clearly shows again—I am glad the Commissioner men- 
tioned it—it’s evidentiary again that at every stage Grant 
recognized that he was never the true owner, never had any 
beneficial interest, that he was merely an assignee for col- 
lection and a trustee acting in favor of the bank. | 


Commissioner Clay: Just one question. Is there any- 
thing in the moving papers or the subsequent documents 
that were forthcoming from the court which would indicate 
that the National City Bank was a party in this action? 


Mr. Wilson: In the Grant action? 
Commissioner Clay: Yes. That is correct. 


Mr. Wilson: The National City Bank was not a party as 
such. It was neither plaintiff nor any other party to the 
action. But it was a party in the sense that the action was 
brought on its behalf. 


Commissioner Clay: Was there anything in the moving 
papers that would indicate this interest? 
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Mr. Wilson: I am informed that the courts in New York 
did know about that situation, because at one point, during 
the pendency of the action there was a motion made to 
substitute the City Bank for Grant as plaintiff, and the 
court denied that motion on the ground that it was 
perfectly proper for Grant as an assignee for collection 
or as a trustee of an express trust to bring the action. 


Commissioner Clay: Who brought on the motion? 


Mr. Wilson: Mr. Van Voorhies informs me it was 
brought by the receivers of the Russo-Asiatic Bank or 
Jesse C. Millard. 


May I say that we will be very happy to examine the 
ease further and if we can find documents bearing upon 
the questions which the Commissioners have been asking 
we will endeavor to submit them, if the Commission will 
give us just a reasonable leave to do that. 


Chairman Gillilland: How much time would you need 
for that? 


Mr. Wilson: Mr. Van Voorhies says, and I regard him 
as one who speaks as one having great authority in these 
matters, that the files are terrifically voluminous and they 
are not in excellent shape, and we would like to have at 
least a week or possibly more. 


Chairman Gillilland: Well, I think you can have two. 


95) Mr. Wilson: Well, that is very generous, because it is 
a job to go back in the warehouse files to 1918 and beyond 
that, and we may also have to get copies. We will do our 
level best to implement this because we are sure that, 
subject of course to the vagaries of time and the dis- 
appearance of papers, that this thing can be completely 
documented just as we have explained it here, and we will 
try to get whatever court papers may have a bearing. 


Chairman Gilliland: All right. I would think that two 
weeks would be satisfactory. 
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Mrs. Pace, do you have something to develop? 


Commissioner Pace: Well, what I was just going to 
ask I think that perhaps he already answered in the 
request for additional time to bring the papers in, but I 
wondered if you had a copy of the part that Jesse Millard 
took in this case — that is, what his motion was and what 
his objection was and how it was stated, and so on. | 


Mr. Wilson: Mr. Van Voorhies says that the documenta- 
tion bearing upon that is extremely voluminous but if the 
Commission will bear with us we will produce it. 


Chairman Gilliland: All right. : 


Mr. Wilson: Or we will try to get pertinent extracts 
as far as we may be able which will be at least substantially 
probative. We will do our level best. : 


Chairman Gilliland: Now, the General Counsel has 
handed me a note with a couple of points that he thinks 
it might be well to have propounded to you and that you 
might develop a little further — I take it from what you 
have said that they are included in your brief. I have not 
read the brief at this point but I will read the brief 
and — well, perhaps you may want to discuss these points 
further with him before you leave, but these are the two 
points: 


First, something about the continuity of nationality as 
affected by ownership of the beneficial interest. 


Second, the propriety of the bank attaching under the 
New York law deposits of one of its own customers. 


I think that you may wish to speak to Mr. MeGuire 
about it before you leave. 


Now, I do have a few questions of my own. I have no 
familiarity with New York law but I am wondering if the 
bank, if the City National would not have had a right to 
merely appropriate the balance in the bank without any 
court action whatever. Would you have that right under 
New York law? | 
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Mr. Wilson: Your question, if I got it properly, was: 
Couldn’t City Bank without going through the procedure 
of an action simply have offset the dollar balances against 
this ruble claim? 


Chairman Gilliland: That is correct. 


Mr. Wilson: Mr. Van Voorhies tells me that the bank— 
and he was one of counsel advising the bank — that the 
bank wanted to get a judgment because there were certain 
claims being asserted against the City Bank in Belgium 
and in France and in New York and the bank wanted to 
have a judgment of the court in proof of its right to these 
funds rather than simply to make a more or less informal 
offset of one thing against the other. 


Chairman Gillilland: Now then, whatever judgment was 
obtained was a judgment in rem, was it not? That is, you 
had no personal jurisdiction over the Russo-Asiatic Bank? 


Mr. Wilson: It was an in rem judgment based upon the 
attachment of the funds in New York, since, of course, as 
I said, the Russo-Asiatic Bank was an alien corporation. 


Chairman Gilliland: All right, now. I am wondering 
what happened as far as the Guaranty Trust Company 
was concerned. 


I understand that one of the attachments was levied on 
the Guaranty Trust Company and it made a return of no 
balance in favor of the Russo-Asiatic Bank, and it was 
subsequently determined that there were balances, but was 
there ever anything done in this lawsuit or any interpreta- 
tion in this lawsuit to determine what balance there might 
have been — to have based itself upon? ° 


Mr. Wilson: Mr. Van Voorhies informs me, again out 
of his memory of the matter, that the attachment was 
levied by the sheriff on March 13, 1933 on Guaranty; that 
they made a return, as indicated, of no funds; and that 
thereafter we brought an action in aid of the attachment 
against the Guaranty and it was then agreed not to press 
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that, pending the determination by the Federal Court, to 
which reference has been made in this hearing, and which 
was finally determined in December, 1944. | 

I am informed further by Mr. Van Voorhies that: that 
was in Steingut versus Guaranty Trust Company: and 
United States versus Guaranty Trust Company, and that 
was suspended by agreement pending the determination i in 
those cases, 


Chairman Gillilland: Was there any stipulation fled ; in 
your action? Is there anything of record to show that was 
done? | 


Mr. Wilson: Mr. Van Voorhies informs me on that 
point that his recollection is that there was a stipulation 
based upon that situation extending the time to answer. 


Chairman Gillilland: I wonder if he remembers whether 
the stipulation recites the reasons why, or whether it was 
just to make a stipulation for continuance. 


Mr. Wilson: His recollection is, and I have every con- 
fidence in it, but it should be taken subject, possibly, his 
recollection is that there was a stipulation to extend the 
time to answer until one was demanded. 


Chairman Gillilland: Isee. Now then, I wonder if you 
could develop that a little bit. Perhaps we may have a copy 
of that stipulation, if we don’t have one; and further if 
there was any written communication about it, that is, 
whether there were any letters or memoranda or anything 
of that sort, so that we could have copies of them here. 
Would there be documentation or papers of that kind — 
able to you? 


Mr. Wilson: We will do our best to locate them and sub- 
mit them to the Commission. 


Chairman Gilliland: Now, I am wondering whether 
you could develop for us, too, a showing as to just what 
money—it might have been subsequently determined either 
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by legal action or otherwise that your attachment might 
have in fact reached. Can you make any showing of that 
kind for us? 


Mr. Wilson: I am informed that the United States col- 
lected from Guaranty some sum in excess of $3 million pur- 
suant—and I understand that appears from the decision in 
the Friede case. 


Chairman Gilliland: Perhaps if you file a subsequent 
brief here you might develop that point. What I am getting 
at, frankly, is this, that I have some doubt that your judg- 
ment could be considered valid as being an in rem judgment 
for any amount in excess of funds which it might have fas- 
tened itself on in legal form, and there should be a showing 
here that there were funds there that this attachment and 
the subsequent judgment got hold of, if it would not be valid 
only that far—if you could do that for us we would appre- 
ciate it. 


Maybe we have the information available. I presume we 
do, but if you give some attention to that in the brief, I 
would appreciate it. 


Mr. Wilson: I think that is a good suggestion and I 
will follow it up. 


Chairman Gillilland: Now then, I have got one other 
thing, too. You touched on it, of course, in this other mat- 
ter. 


Under the Federal rules, suppose that the Russo-Asiatic 
Bank had undertaken to establish that Grant was not a real 
party in interest, that the National City Bank was the real 
party in interest and made a showing of the fact, that was 
established or agreed to, under such circumstances could 
the case have been removable to the Federal Courts? 


Mr. Wilson: We don’t think so but we don’t want to be 
dogmatic about it. We wonder whether this, like other 
similar jurisdictional questions, has ever been clearly es- 
tablished, and we cannot speak with confidence on the point 
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at this time. But that was our advice, however, to the bank 
at the time the suit was brought and that appears from our 
affidavit or Mr. Van Voorhies’ affidavit. | 


Now I say, Commissioner, that we will try to cover that 
more fully in our brief as well. We will make a note of that. 


Chairman Gillilland: Yes, we would appreciate that. I 
do not know that the question is significant, perhaps so, if 
such cases were treated as removable when the real party in 
interest is established, it strikes me that it might be sig- 
nificant, might affect your contention of continuity of owner- 
ship. It might be something in your favor. Anyway, I 
would like to know. | 


Well, those are all the questions I have. Do either of 
you folks have further questions? 


Do you have some further submission you would like to 
make or are you concluding your submission at this time? 


Mr. Wilson: Your Honor, at this time we have nothing 
further to submit but Your Honor has outlined, I think very 
helpfully, a number of points upon which certain further 
enlightenment in the way of documents or otherwise would 
be desirable and, of course, subject to that, we have nothing 
further at this time but we will try to go into that fully 
and it may be, because I am increasingly impressed with the 
onerous job involved in getting some of these papers, that 
we may have to ask for a little more than two weeks, | but 
we will try not to have to do that. 


I would like to say that we will do our best. 


Chairman Gillilland: I will tell you what, we will make 
it three weeks. 


Mr. Wilson: That is very generous of you, Your Honor. 
Now, may I say this, Your Honor, that we were slightly 
baffled, if I may put it that way, as to whether we should 


99) actually bring Mr. Grant over here, despite the fact that he 


is 76 years old and lives in England and is retired; but we 
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want the Commission to know that we have asked Mr. 
Grant if he would try to come over if the Commission want- 
ed him to and he said that he would do his level best. 


Now, I would not want to put him to the inconvenience 
and risk, and yet I would not want to be in default in not 
having him here if he is wanted here. 


Chairman Gillilland: Well, of course, we have the 
affidavit, and it is just in case that if we had anything there 
that we doubted, then we would like to have him here, but, 
of course, if we accepted the affidavit as true, you would 
not have to have Mr. Grant come over here to testify, 
because in that case the affidavit has the facts and it 
wouldn’t make any difference, his coming over. 


Mr. Wilson: That is very satisfactory. 


Chairman Gilliland: The conclusions, of course, that 
he may express we do not need him for. 


Mr. Wilson: Very satisfactory. 


Chairman Gillilland: Then I believe we will consider 
the record closed and thank you very much. 


(Whereupon, at 11:40 o’clock a.m., the hearing in the 
above-entitled matter was closed.) 
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100) EXHIBIT H 


FOREIGN CLAIMS SETTLEMENT COMMISSION 
OF THE UNITED STATES 


In the Matter of the Claim of 


THe Fimsr Nationa Crry Bank : 
= Claim No. SOV-41,261 
ss Under the International Claims 
Settlement Act of 1949, as 

amended. 


Hersert J. Grant, being duly sworn, says: 


1. I am the Herbert J. Grant in whose name an attach- 
ment action was brought in the Supreme Court of the 
State of New York, against the Russo-Asiatic Bank in 1932, 
to recover judgment for the ruble deposits of The National 
City Bank of New York with the Russo-Asiatic Bank: 

J. Grant | 


2. Iam a U.S. citizen naturalized in 1948, 76 years 
of age. At the end of 1954 I retired from my business 
as a full-time agent of the Travelers Insurance Company 
in New York, as to life insurance, and as a general. insur- 
ance broker as to other kinds of insurance. In June, 1955, 
I left New York and returned to England, where I now 
reside at West Kirby Wirral, Cheshire. 


3. At the time of my retirement I was associated: with 
J. T. Russell Company, Incorporated, of 80 John Street, 
New York City, and before that I was associated with EH. 
J. Sisley & Brinkerhoff, Inc., also of 80 John Street, New 
York City, both of which are insurance brokerage firms. 


101) 


1. J. Grant 
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4. In 1932, and for many years before that, I had been 
a resident of New York, and was engaged in business there 
as a life insurance agent for the Travelers Insurance Com- 
pany and as an insurance broker generally. 


5. On November 26, 1932, The National City Bank of 
New York (hereinafter called ‘‘City Bank’’) made an 
assignment to me, a photostatic copy of which is attached 
as Exhibit A, for the purpose of having me bring an 
attachment action in my name against the Russo-Asiatic 
Bank, in the New York courts, to recover a judgment for 


the benefit of City Bank on its ruble deposit claims against | 


said Russo-Asiatie Bank. 


6. That assignment was made to me under the follow- 
ing circumstances: 


I had business associations with City Bank and some 
of its officers, and, shortly before said assignment was 
made to me by the City Bank, I was asked by Rowland RB. 
Hughes — once an officer of the City Bank to call at the 
Bank, which I did. I was then introduced to George B. 
Link, head of the City Bank’s Russian Division, and during 
our conversation I was advised: 


That the City Bank wanted to have an attachment 
action commenced against the Russo-Asiatic Bank, upon 
City Bank’s ruble deposit claims against that Russian 
bank, to reduce said ruble deposit claims to judgment and 
to collect said judgment out of any property of Russo- 
Asiatic Bank which could be attached in New York; 


That the City Bank held certain dollar deposits of the 
Russo-Asiatic Bank in New York; that the City Bank was 
being subjected to a number of actions in New York and 
elsewhere, brought to recover all or part of said dollar 
deposits of Russo-Asiatic Bank; and that City Bank 
wanted to reduce to judgment in an attachment action, 
its ruble deposit claims against Russo-Asiatic Bank, which 
greatly exceeded in value the dollar deposits of Russo- 
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’ Asiatic Bank with the City Bank; to collect said claims; 
and to use such attachment and adenine as a defence to 
said pending actions. 


7. I was asked if I was willing to commence such an 
attachment action on behalf of the City Bank against 
Russo-Asiatic Bank and, for that purpose, to take an 
assignment of the City Bank’s claims against Russo- 
Asiatic Bank; to secure an attachment against the funds 
of Russo-Asiatic Bank in such action; to reduce to judg- 
ment said ruble deposit claims of the City Bank; and to 
collect the same on behalf of and for the benefit of City 
Bank, out of any funds of Russo-Asiatic Bank which might 
be attached. 


I was advised, further, that by bringing the eae 
attachment action I should incur no personal liability and 
that the City Bank would reimburse me for any expenses 
and disbursements incurred in the proposed litigation, 
including attorney’s fees, and such expenses should be 
deducted from any amounts recovered in the attachment 
action, before I paid over such recovery to the City Bank. 
I was also advised that the City Bank would recommend 
an attorney to represent me in the proposed action. | 


8. I agreed to take such an assignment from City Bank 
and also agreed that all sums collected by me in the} pro- 
posed attachment action against Russo-Asiatic Bank, 

102) should be for the benefit of the City Bank and would be 
paid over to it by me. 


9. Shortly after this discussion, and either the same 
day or a few days later, George B. Link introduced me to 
some of the attorneys for the City Bank, and I was also 
introduced to John P. Carson, Esq., who was to be the 
attorney to represent me in the proposed ice ans 
action. 


The proposed action was discussed by me with Mr. Link 
and said attorneys, and from such discussion it , was 
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apparent that everyone knew that I was taking the assign- 
ment from the City Bank solely for the purpose of bringing 
said attachment action for the benefit of the City Bank 
and that any funds recovered would be paid over by me 
to the City Bank, after deducting any expenses and dis- 
bursements incurred in the proposed action, and the 
attorney’s fee of John P. Carson, Esq. 


At one of these conferences there was delivered to me 
the City Bank’s assignment to me of its right, title and 
interest in and to its ruble deposit claims against Russo- 
Asiatic Bank. I then executed an affidavit to be used by 
my attorney, John P. Carson, Esq., in obtaining the 
issuance of a warrant of attachment against the Russo- 
Asiatic Bank. 


10. I gave nothing of value to the City Bank for said 
assignment of its ruble deposit claims against Russo- 
Asiatic Bank and accepted the same solely for collection 
on behalf and for the benefit of the City Bank. I took the 
assignment on account of my friendship for the City Bank 
and for the purposes stated. 


11. I did not receive, nor did I expect to receive from 
said assignment, any beneficial interest in and to the claims 
assigned to me by City Bank, or in and to the attachment 
and judgment obtained in my name in the action commenced 
against Russo-Asiatic Bank on said assigned claims, or in 
and to the attachment and judgment lien which resulted 
from the levy of said warrant of attachment upon the New 
York dollar deposit balances of Russo-Asiatic Bank and the 
entry of judgment against that Bank. 


Nor did I expect to receive anything else of value on 
account of said assignment to me and said attachment and 
judgment and the lien created thereby upon the funds at- 
tached. I was given to understand that the City Bank 
intended to compensate me reasonably for the time and 
trouble I might devote to the proposed action. The amount 
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of such compensation, however, was not discussed or fixed 
at the time of said assignment, and I relied entirely upon 
the fairness of the City Bank as to such compensation. 


Eventually, I did receive compensation from the City 
Bank in connection with the Grant action against the Russo- 
103) Asiatic Bank, but I cannot now recollect the amounts of 
said payments. They were comparatively small, and did 
not exceed, to the best of my recollection, some hundreds 
of dollars paid to me from time to time. 


12. Similarly, I expect to be compensated on eae 
by the City Bank for my expenses and time in connection 
with the execution of this affidavit before an American Vice- 
Consul here. | 

13. An attachment action was brought in my name 
against Russo-Asiatic Bank upon the ruble deposit iclaims 
of City Bank which were assigned to me as above stated. 
Judgment against Russo-Asiatic Bank was recovered in 


said attachment action for a considerable sum. : 


14. Thereafter, my attorney, John P. Carson, Esq., 
received a check from the City Bank, on account of said 
attachment and judgment, for the amount of the dollar 
deposits of Russo-Asiatic Bank with the City Bank in New 
York, which had been attached in that action. I do not 
presently recall the exact amount so collected, but. it ex- 
ceeded $200,000. | 


15. After deducting his expenses and disbursements, 
including the Sheriff’s fee and his attorney’s fee, from the 
amount so collected from City Bank on account of said 
attachment and judgment, my attorney, John P. Carson, 
Hsq., gave me his check for the balance remaining of the 
sum collected on said attachment and judgment, and I en- 
dorsed and delivered said check to the City Bank. 


16. Throughout the entire transaction and said litiga- 
tion, I acted solely for and on behalf of the City Bank and 
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as its trustee, and I never had nor did I ever claim any 
beneficial interest or title, in or to the ruble claims against 
Russo-Asiatic Bank, assigned to me by the City Bank, or in 
or to the attachment and judgment against Russo-Asiatic 
Bank, or the lien created thereby upon the funds of Russo- 
Asiatic Bank which had been attached. 


HersertT J. GRant 
Sworn to before me 
September 18th 1956. 


Great Britain and Northern Ireland 
County of Lancaster, City of Liverpool 
Consulate of The United States 


of America 
(SEAL) 
sg. S. Paun Miter 
S. Paun Minuer 


Vice Consul of The United States 
of America at Inverpool, England. 


EXHIBIT A to this affidavit is the same 
as EXHIBIT A above, pp. 18-19 
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EXHIBIT I : 


FOREIGN CLAIMS SETTLEMENT COMMISSION 
OF THE UNITED STATES 


In the Matter of the Claim of 


Tue Fist Nationau Cirry Banx Claim No. SOV-AL 261 
or New Yorx e 


AFFIDAVIT 


Under the International Claims 
Settlement Act of 1949, as 
amended. 


Srate or New Yorx 
County or New York 


MacIisugne Van Voorurss, being duly sworn, says: 


1. I am an attorney at law of the State of New ‘York 
associated with the firm of Shearman & Sterling & Wright, 
attorneys for The First National City Bank of New York 
(hereinafter called ‘‘City Bank’’). 7 


2. In the year 1932 and thereafter, I was of counsel for 
the City Bank in connection with the litigations involving 
the Bank, arising out of the events of the Soviet Revolution, 
and I was of counsel for the City Bank in connection with 
the bringing, in the Supreme Court of New York, of the 
attachment action by Herbert J. Grant against the Russo- 
Asiatic Bank. I am familiar with the facts hereinafter 
stated, and submit this affidavit in support of the City 
Bank’s claim on the Grant attachment and judgment. 


3. For a number of years prior to 1932, many actions 
had been brought in the New York courts against the’ City 
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Bank to recover on account of ruble deposits made in the 
City Bank’s Russian branches at Petrograd and Moscow, 
prior to the Soviet Revolution. 


In those cases the City Bank had contended, among 
other things, that the acts of the Soviet authorities, in seiz- 
ing all the assets of City Bank’s Russian branches and in 
driving those branches out of Russia, constituted a defense 
to such ruble deposit claims. However, in Sokoloff v. 
National City Bank, 239 N. Y. 158, and 250 N. Y. 23, the New 
York Court of Appeals refused to sustain such defense and 
held the City Bank liable for such ruble deposits, where the 
depositor had demanded his rubles and had not received 
them. 


105) Asa result of the Sokoloff decision by the New York 
Court of Appeals, and other decisions of the New York 
courts, the City Bank paid out several millions of dollars on 
claims of depositors of rubles, in its Petrograd and Moscow 
branches. 


4. In 1932 the City Bank was also faced with a number 
of suits by various claimants to recover the alleged dollar 
credit balances of the Russo-Asiatic Bank on deposit with 
the City Bank’s head office in New York. One such action 
was brought in Belgium on behalf of the Russo-Asiatic 
Bank, in which the City Bank’s credit balances with its 
correspondent banks in Belgium had been attached. An- 
other such action was pending against the City Bank in the 
French courts at Paris, France. In addition, there were 
several suits in New York pending against the City Bank 
to recover the dollar balances of the Russo-Asiatic Bank, 
including an action by one Abraham Givatowsky, who 
claimed to hold an assignment from the Russo-Asiatic Bank 
of its dollar credit balances in New York. 


5. Prior to the Soviet Revolution, the Russo-Asiatic 
Bank and the City Bank had been mutual correspondents 
and, in accordance with the custom of international bank- 
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ing, there existed between the two institutions a mutual 
correspondents agreement. Under this agreement the City 
Bank maintained deposit balances in rubles with the Russo- 
Asiatic Bank in Petrograd and other cities in Russia, and 
Russo-Asiatic Bank, in turn, maintained deposit balances 
in dollars with the City Bank in New York. The dollar 
deposits of the Russo-Asiatic Bank with the City Bank in 
New York were considered to be and were security for the 
City Bank’s deposits in rubles with the erat Bank 
in Petrograd. 


6. Under the situation existing in 1932, City Bank con- 
cluded: that since depositors at City Bank’s Petrograd and 
Moscow Branches, with balances in rubles, were under the 
decisions of the New York courts entitled to recover for 
those ruble deposits, the City Bank should, itself, be entitled 
to recover judgment in the New York courts, against Russo- 
Asiatic Bank, for City Bank’s ruble balances with Russo- 
Asiatic Bank in Petrograd, payment of which had been 
demanded and not made. 


7. Consequently, the City Bank, in consultation with 
its attorneys, decided to have its own ruble deposit claims 
against Russo-Asiatic Bank reduced to judgment in an 
attachment action to be brought in the New York courts. 
City Bank desired to obtain such judgment in order to 
establish the amount of its own claims against the Russo- 
Asiatic Bank; and in order that such judgment could be 
pleaded as a defense to the various actions then pending 
against City Bank to recover the alleged dollar credit 
balance of the Russo-Asiatic Bank, at the City Bank, in 

106) New York. Also, the City Bank desired, so far as possible, 
to satisfy its own claims against the Russo-Asiatic Bank 
out of any property of Russo-Asiatic Bank which City 
Bank could attach in New York. 


8. As will appear from the authorities cited in Point III 
of the City Bank’s brief submitted herewith: aiid peek 
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itself could have brought, in the New York courts, an 
attachment action in its own name against Russo-Asiatic 
Bank, and in such action it could have attached not only 
the dollar credit balances of Russo-Asiatic Bank with the 
City Bank in New York, but any other credit balances of 
Russo-Asiatic Bank in New York. 


9. The Russo-Asiatic Bank, however, was an alien 
Russian corporation. For that reason, any action brought 
by the City Bank, as plaintiff, against the Russo-Asiatic 
Bank in the New York courts could have been removed to 
the Federal courts; and the City Bank would then have 
been compelled to litigate its ruble deposit claims in the 
Federal courts and to have them determined by those 
courts. 


All of the decisions against the City Bank in the ruble 
deposit cases had been made in the courts of the State of 
New York. Therefore the City Bank’s attorneys advised 
that it would be desirable to assure, so far as possible, that 
City Bank’s ruble deposit claims against Russo-Asiatic 
Bank should also be determined in the New York courts, 
rather than in the Federal courts. 


Theoretically, the Federal courts might have followed 
the decisions of the New York courts with respect to ruble 
deposit claims. But that point had not been specifically 
decided and the City Bank was advised by its attorneys 
that it was not possible to forecast exactly what decision 
the Federal courts might render in the proposed attach- 
ment action, whereas the New York State courts clearly 
were required to follow the decision of the Court of 
Appeals in the Sokoloff case and the decisions in other New 
York ruble deposit cases, under the doctrine of stare 
decisis. 


10. For these reasons, the City Bank was advised that 
it would be desirable to have the proposed attachment 
action brought on its behalf, against the Russo-Asiatic 
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Bank, in the name of an alien resident of the State of New 
York. In that event, there could be no removal of the 
proposed attachment action from the New York: State 
courts to the Federal courts. 


The Bank’s attorneys therefore advised the City Bank 
that it would be entirely appropriate for it to assign its 
ruble deposit claims against Russo-Asiatic Bank to some 
responsible and trustworthy alien, a resident of the State 
of New York, for the purpose of bringing, in the New York 

107) State courts, the proposed attachment action on the Bank’s 
behalf, as assignee for collection and as trustee for the 
City Bank, and they recommended to the City Bank that 
such an assignment be made. Thereupon the City; Bank 
assigned to Herbert J. Grant its ruble deposit claims, so 
that Grant could bring, solely on the City Bank’s behalf, 
the proposed attachment action against the Russo-Asiatic 
Bank. Assignments of this kind, for the purpose of bring- 
ing actions in the New York courts, are, as the Commission 
undoubtedly is aware, quite common and are entirely 
proper. | 


11. As appears from the affidavit of Herbert J. Grant, 
submitted herewith, Grant took the assignment from the 
City Bank simply as an ‘‘assignee for collection’’, on 
behalf of the City Bank. He gave no consideration there- 
for, and he committed himself to pay over all amounts 
collected thereunder to the City Bank which, in fact, he did. 


MacIueurne Van Voorn 
Sworn to before me 
September 24, 1956. 


Harrret Haver 


HARRIET HAUPT 
Notary Public, State of New York 
No. 41-6806385 Qualified in Queens Co. l 
Cert. filed in New York County 
Commission Expires March 30, 1958 
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EXHIBIT J 


FOREIGN CLAIMS SETTLEMENT COMMISSION 
OF THE UNITED STATES 


In the Matter of the Claim of 


Tue First Nationa, Crry Bank 
or New Yorr Claim No. SOV-41,261 


Under the International Claims 
Settlement Act of 1949, as 
amended. 


Distraict or Cotums1a, SS: 


Row.anp R. Hueues, being duly sworn, says: 


1. I am now retired. Formerly, I was the Comptroller 
and thereafter a Vice President of The First National City 
Bank of New York, formerly known as The National City 
Bank of New York (hereinafter called the ‘‘City Bank’’). 


2. In the year 1932, I was an Assistant Comptroller of 
the City Bank, and Daniel C. Borden was then its Comp- 
troller. 


3. In 1932, among other things, the Comptroller’s De- 
partment of the City Bank was in direct charge of, and had 
immediate supervision over, the various litigations in which 
the City Bank was then engaged, including the so-called 
‘‘Russian Cases.’’ 


4. In or about September or October, 1932, Daniel C. 
Borden, then the Comptroller of the City Bank, advised me 
that he had been discussing with the City Bank’s attorneys 
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the desirability of bringing an attachment action against 
Russo-Asiatic Bank in the New York courts upon the City 
Bank’s ruble deposit claims against Russo-Asiatic Bank. 


5. Mr. Borden also advised me that City Bank’s at- 
torneys had recommended: that the proposed attachment 
action should be brought in the name of an assignee of the 
City Bank, who was an alien, resident of New York; and 
that if it was so brought, he was advised that the proposed 
action could not be removed from the New York state 
courts to the federal courts. He further stated that’ City 
Bank’s attorneys considered it highly desirable to have the 
Bank’s ruble claims decided in the New York state courts, 
rather than in the federal courts; and that this was so 
because of New York state court decisions in other ruble 
deposit cases. 


6. Mr. Borden asked me if I could recommend a trust- 
worthy resident alien to whom the City Bank might safely 
assign its ruble deposit claims against Russo-Asiatic Bank, 
solely for the purpose of bringing the proposed attachment 
action and recovering and collecting any judgment for the 
benefit of the City Bank. 


7. Itold Mr. Borden that I knew well Herbert J. Grant, 
a British national, long resident in New York, who was in 
the insurance business as an agent of the Travelers Iusur- 
ance Company, and who had been my personal insurance 
agent and a personal friend for many years; that I con- 
sidered Mr. Grant to be entirely reliable and trustworthy; 
and that the City Bank could safely assign its ruble deposit 
claims to Grant for the purpose of instituting the proposed 
attachment action against Russo-Asiatic Bank, on the ex- 
press understanding that all the proceeds and benefits of 
such action would always be and remain the property of 
the Bank. I said that I thought Mr. Grant would be quite 
willing to act for the Bank in that manner and on that 
understanding, provided he would incur no personal ex- 
pense and no personal liability in the matter. 
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8. Mr. Borden asked me to get in touch with Mr. Grant 
to ascertain whether he would so act for the City Bank in 
this matter, and I did. 


9. I have read a copy of Mr. Grant’s affidavit, sworn to 
before the American Vice Consul, at Liverpool, England, 
on September 18, 1956, the original of which, I am advised, 
has been filed with the Commission. The statements made 
by Mr. Grant in his affidavit so far as they relate to my 
connection with the facts and circumstances under which 
the City Bank’s ruble deposit claims were assigned to him, 
by the City Bank, for collection, and for the purpose of 
bringing the attachment action for the use and benefit of 
City Bank against Russo-Asiatic Bank, are accurate and 
true. I will not repeat them but simply confirm them here. 


10. In all matters concerning the Grant attachment ac- 
tion, to the best of my knowledge and belief, the City Bank 
acted under the advice of its attorneys, Shearman & Sterl- 
ing (now Shearman & Sterling & Wright), and for the 
purposes set forth in the annexed affidavit of George F. 
Nolte, sworn to November 23, 1956, and in the affidavit of 
Macllburne Van Voorhies sworn to September 24, 1956, a 
copy of which I have read and which I am advised has 
already been submitted to the Commission. 


Row tanp R. HuexHes 


Subscribed and sworn to before me this 26 day of 
November, 1956. 


Puyius A. Firevp 
Notary Public, D. C. 


My commission expires Feb. 15, 1961. 
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110) EXHIBIT K 
a FOREIGN CLAIMS SETTLEMENT COMMISSION 





, OF THE UNITED STATES | 


In the Matter of the Claim of 


Tue First Nationau Cirry Bank : 


or New Yore Claim No. SOV-41,261 


Under the International Claims 
+ Settlement Act of 1949, as 
amended. 


State or New Yorks, 
County or New York. 


Grorce F. Nouzz, being duly sworn, says: 


| 
1. I am an Assistant Vice President of The First: Na- 
tional City Bank of New York, formerly known as The 
National City Bank of New York (hereinafter called the 
» ‘‘City Bank’’). 


2. In the year 1932, I was an Assistant ee | of 
the City Bank and a member of its Comptroller’s Depart- 
ment, which was under the direction of Daniel C. Borden, 
its then Comptroller. I had been in the employ of the City 

. Bank since 1917 and I was and am familiar with the facts 
hereinafter stated. 


3. In 1932, among other things, the Comptroller’s De 
partment of the City Bank was in direct charge of, and had 
= immediate supervision over, the various City Bank litiga- 
tions arising from the events of the Soviet Revolution. 
Such actions under the supervision of Mr. Borden, wer in 
my immediate charge. 
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4, At that time, the City Bank was engaged in extensive 
litigation with many former Imperial Russian corporations 
and other persons, in the so-called ‘‘Russian Cases.’’ All 
of this litigation grew out of and resulted from the Bolshe- 
vik or Soviet Revolution in Russia, which overthrew the 
Provisional Government of Russia in November, 1917, and 
put the Soviet Government in power. 


The Soviet Government nationalized all Russian cor- 
porations and private business enterprises in Russia and, 
in effect, confiscated all their assets, commencing in Decem- 
ber 1917, with its decrees nationalizing insurance companies 
and private banks. 


5. In 1917, the City Bank, with the approval of the 
Government of the United States, in order to further 
American economic interests and trade with Russia, and, 
incidentally, to assist Russia in its World War I efforts 
against Germany, had established two foreign branches at 
Petrograd (now Leningrad) and Moscow, respectively, pur- 
suant to provisions of the National Banking Act. 


6. Following the Soviet Revolution, and as the result of 
the Soviet policy of nationalizing all business enterprises, 
these Russian branches of the City Bank were seized by the 
Soviet authorities, their American personnel expelled from 
Russia, and all their books, records and Russian assets were 
taken by the Soviet authorities, and never returned. 


7. Thereafter, many of the former depositors of the 
City Bank’s Petrograd and Moscow Branches, having 
escaped from Russia, brought actions in the New York 
courts to recover the dollar value of their ruble deposits in 
our Russian Branches. Among other things, the City Bank 
and its attorneys pleaded as a defense to these actions, the 
nationalization of banking in Russia under the Soviet de- 
erees, and the seizure of its Russian Branches, with their 
assets, books and records, by the Soviet authorities. 
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However, the New York Court of Appeals, in Sokoloff 

v. National City Bank, 239 N. Y. 158 and 250 N. Y. 69 (1928) 

held: that the Soviet decrees, being confiscatory and the 

‘ decrees of an unrecognized government, would be given no 

legal effect; that the seizure of City Bank’s Russian 

Branches would be regarded as the acts of ‘‘bandits’’; 

and the plaintiff depositor was permitted to recover: judg- 

ih ment against the City Bank for his ruble deposit a sae 
at the rate of 13¢ per ruble. 


8. As a result of that decision by the highest court of 
New York in the Sokoloff case, the City Bank was faced 
with liability running into many millions of dollars, on 
account of the claims of depositors for their ruble deposit 
balances in the City Bank’s Petrograd and Moscow Branch- 
es, although, in fact, the assets for the payment of such 
deposits had been taken by the Soviet Government. | 


9. In addition, a number of actions had also been 
brought against the City Bank in the New York courts and 
abroad, by various nationalized Imperial Russian corpora- 
tions and banks, or their creditors, to recover from the 
City Bank the dollar credit balances held on deposit by the 
City Bank, in New York City, in accounts in the name of 
such Imperial Russian corporations and banks. : 


10. Among such actions, were several actions brought 
against the City Bank to recover various dollar amounts, 
allegedly standing to the credit of Russo-Asiatic aa with 
the City Bank in New York City. 


One of such actions was brought in the New York dinvts 

by Abraham Givatowsky, who claimed to hold an assign- 

112) ment from the Russo-Asiatic Bank, of $450,000 out of its 

dollar credit balance with the City Bank, in New York. 

This action was commenced some years prior to November, 
1932, and was still pending in November, 1932. : 


Another such action was brought against the City Bank 
on June 11, 1932, in the French courts at Paris, by the 
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French liquidator of Russo-Asiatic Bank. In that action, 
the French liquidator secured an attachment against the 
City Bank, which was levied on City Bank’s deposit ac- 
counts in various French banks; and the French liquidator 
sought to recover, in that attachment action, the entire 
dollar credit balance of Russo-Asiatic Bank with City Bank, 
in New York, alleged to amount to $214,940.44, with interest 
from October 15, 1923. <A similar attachment action was 
also brought against the City Bank in the Belgian courts, 
on January 3, 1933, to recover the said dollar credit balance 
of the Russo-Asiatic Bank. 


11. Prior to the Soviet Revolution, in November 1917, 
the Russo-Asiatic Bank, the largest private Russian bank, 
and the City Bank, had, for many years, been mutual cor- 
respondents. In accordance with the general custom in 
international banking, as such mutual correspondents each 
correspondent kept a deposit balance with the other. Thus, 
Russo-Asiatic Bank maintained a dollar deposit balance 
with the National City Bank, in New York City, and the 
City Bank maintained ruble deposit balances with Russo- 
Asiatic Bank, in Russia. As is customary in international 
banking, each bank considered the deposit balance of the 
other as security for its own deposit account maintained 
with the other. 


It was also understood that, as is customary, the respec- 
tive credit balances in said mutual deposit accounts were 
to be maintained at amounts roughly equivalent in value. 


12. Due to war conditions and the effect of the Soviet 
Revolution, the dollar deposit balances of Russo-Asiatic 
Bank with the City Bank in New York, were reduced to 
approximately $232,000. But at the time of the Soviet Revo- 
lution, the City Bank had on deposit with the Russo-Asiatic 
Bank in Russia approximately 4,479,000 rubles which were 
worth approximately $537,000, at the then current market 
value of not less than 12¢ per ruble, as appears from the 
attachment affidavits and testimony in the Grant attach- 
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ment action. Payment of this ruble credit balance was 

demanded by City Bank and refused on January 4, 1918. 

(See Exhibits No. A-3 and No. A-11 to City Bank pains 

No. SOV-41,261.) | 

13. For many years following the Soviet Revelution, 

in November 1917, everyone supposed that the Soviet Gov- 

ernment would be overthrown, shortly, and a more con- 

ventional capitalistic system restored in Russia. Because 

of these hopes, the so-called Russian litigation in New! York 

did not show much activity until about 1925, and it did 

113) not become very serious until the New York Court of Ap- 
peals decided the Sokoloff case, in December 1928. 


14. As already stated, in November, 1932, there were 
pending against the City Bank several suits, in which 
various plaintiffs were attempting to recover amounts 
between $214,000 and $450,000, with interest, as the alleged 
credit balance held by City Bank, in New York, to the 
credit of Russo-Asiatic Bank. The actual dollar eredit 
balance of Russo-Asiatic Bank with City Bank, at that 
time, was $232,623.66. On the other hand, City Bank had 
ruble deposit accounts with Russo-Asiatic Bank in Russia, 
with a balance of 4,479,298.39 rubles, worth at 12¢ per ruble, 
$537,515.80. 


15. Under its right of setoff, the City Bank could’ have 
offset the $232,623.66 credit balance of Russo-Asiatic Bank 
with City Bank, against the $537,515.80 owed to City Bank 
by Russo-Asiatic Bank on account of City Bank’s unpaid 
ruble deposit balances with Russo-Asiatic Bank, in Russia. 
It is usual and customary in banking to make such offsets 
to settle such mutually outstanding accounts, and such 
offset would have been in accordance with usual banking 
practice, and perfectly lawful. 

16. However, the City Bank did not wish to exercise 
its right of offset against the dollar deposit balance of 
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Russo-Asiatic Bank, because of the actions pending against 
City Bank, in which it was sought to recover the dollar 
credit balance of Russo-Asiatic Bank with City Bank. For 
City Bank’s attorneys, Shearman & Sterling (now Shear- 
man & Sterling & Wright), advised that by making such 
informal offset City Bank would have to litigate the va- 
lidity and amount of the offset with each of the claimants 
in the respective pending actions. 


17. Therefore, City Bank’s attorneys advised it that 
it should obtain a formal judgment of the New York courts, 
adjudicating the value of the City Bank’s ruble deposit 
claims, against Russo-Asiatic Bank, on account of City 
Bank’s unpaid ruble deposit credit balances, in Russia. 
They also advised that such judgment could then be used 
to defend against the pending actions which had been 
brought against City Bank to recover Russo-Asiatie Bank’s 
dollar deposit credit balance with the City Bank, in New 
York. 


18. City Bank’s attorneys further advised it: that a 
judgment adjudicating the value of its unpaid ruble deposit 
accounts with Russo-Asiatic Bank, could be obtained in the 
New York courts by bringing an attachment action against 
Russo-Asiatic Bank; that the attachment could be levied 
on the dollar deposit balance of Russo-Asiatic Bank with 
the City Bank in New York; that the attachment could also 
be levied upon any other property of Russo-Asiatic Bank 
in New York; and that the attachment and judgment could 
be satisfied out of such attached property. 


19. Moreover, for the reasons stated in the affidavit of 
Macllburne Van Voorhies, sworn to September 24, 1956, 
submitted to this Commission, a copy of which I have read, 
City Bank’s attorneys, Messrs. Shearman & Sterling, 
further advised City Bank that the proposed attachment 
action against Russo-Asiatic Bank should be brought on 


Exxupitr K 











97 


Complaint for Declaratory Judgment and Injunction 


behalf of and for the benefit of City Bank, in the name of 
a resident alien, to prevent the removal of the proposed 
action to the federal courts. For that purpose City Bank’s 
attorneys recommended that City Bank assign its claims 
against Russo-Asiatic Bank, for collection only, to a trust- 
worthy resident alien. 


Our attorneys also advised that the assignment for the 
purpose of suit should be made to an alzen, who was also 
a New York restdent, to prevent the New York courts from 
rejecting jurisdiction over the proposed action as one 
brought by a non-resident against another non-resident, 
upon a cause of action accruing outside of the State of 
New York. : 

20. It is a customary practice in New York for banks 
to make assignments for the bringing of actions for pur- 
poses of collection only. Indeed, some New York banks 
never sue in their own names, but assign all their claims 
to assignees for collection. : 


Therefore, in the case of the Grant action, City Bank 
assigned its ruble deposit claims to Grant, for collection 
only, as trustee for City Bank, upon the advice of its at- 
torneys and for the reasons stated above. : 


21. Grant brought his attachment action against Russo- 
Asiatic Bank, wholly in favor of and for the benefit of City 
Bank. He never at any time had or claimed any beneficial 
title or interest in or to the ruble deposit claims assigned 
to him by City Bank, or in or to the attachment and judg- 
ment lien which he obtained upon the basis of said assign- 
ment. 


22. City Bank’s trust and reliance upon the good faith 
of Herbert J. Grant in the carrying out of his trust in favor 
of and for the benefit of City Bank, was fully justified by 
Mr. Grant’s faithful execution of his trust, as is more fully 
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set forth and established by the documentary Exhibits sub- 
mitted in support of City Bank’s present claim and by the 
affidavit of Herbert J. Grant. 

Gzorcz F’. Noire 
Sworn to before me 
November 23, 1956. 


HARRIET HAUPT 
Notary Public, State of New York 
No. 41-6806385 ified in Queens Co. 
Cert. filed in New York County 
Commission Expires March 30, 1958 
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115) EXHIBIT L 


FOREIGN CLAIMS SETTLEMENT COMMISSION 
OF THE UNITED STATES 2 


In the Matter of the Claim of 


THe Fist Nationa, Crry Bank ; | 
or New YorkE Claim No. SOV. 41,261 


. Proposep Decision 
Under the International Claims No. SOV-8 
Settlement Act of 1949, as i 
* amended. 





State or New Yorx, 
Country or New York. 


- MacIisvgne Van Voornis, being duly sworn, says: 
| 


1. I made an affidavit herein, sworn to September 24, 
1956, in support of the claim of The First National City 
Bank of New York (hereinafter called ‘‘City Bank’’) upon 
the so-called Grant attachment and judgment anne 
m Russo-Asiatic Bank. | 

2. As appears from that affidavit, I was of counsel for 

. City Bank in connection with said Grant attachment. To- 

gether with other attorneys representing City Bank, I 

worked with and assisted John P. Carson, Esq., the attor- 

£ ney of record for Grant, throughout said attachment action 

against Russo-Asiatic Bank, in connection with the many 

motions and other proceedings taken in the New York 

courts with respect to the Grant attachment and judgment. 

I am thoroughly familiar with and participated in all oe 
7 ceedings taken in that action. 


3. This affidavit is submitted to provide factual answers 
= to certain questions asked by the Commission with respect 
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to the Grant attachment and judgment. At the hearing 
accorded by the Commission to City Bank with respect to 
its Grant attachment claim, on November 15, 1956, the Com- 
mission indicated that it would like to have before it evi- 
dence showing that the New York courts knew that City 
Bank would be the beneficiary of any recovery under the 
Grant attachment and judgment, and we undertook, on 
behalf of City Bank, to supply the Commission with the 
documentary evidence showing that the New York courts 
did, in fact, know of the City Bank’s beneficial interest in 
the Grant attachment and judgment. 


4. The Commission also seemed to entertain some ques- 
tion as to the propriety of the City Bank, through Grant, 


116) serving an attachment upon itself, to attach the account of 


Russo-Asiatic Bank, one of its depositors. The propriety 
of such an attachment is beyond question, as is demon- 
strated in the supplemental brief on behalf of the City Bank 
submitted to the Commission herewith. 


However, I respectfully submit that the propriety of 
the City Bank, through Grant, attaching the account of 
Russo-Asiatic Bank with City Bank, is a question which, 
in fact, is not really before the Commission. The Commis- 
sion is concerned here with the lien acquired by City Bank 
under the Grant attachment and judgment upon the funds 
of Russo-Asiatic Bank on deposit with the Guaranty Trust 
Company of New York. Those funds were levied upon and 
attached by a separate levy of the Grant attachment made 
by the Sheriff upon the Guaranty Trust Company in the 
Grant attachment action. That separate levy gave rise to 
a separate lien on such funds in the Guaranty Trust Com- 
pany, which lien was entirely separate and distinct from 
the lien created by the levy of the Grant attachment upon 
the Russo-Asiatic Bank funds held by City Bank. 


The City Bank’s present claim under § 305(a) (1) of the 
Act is based entirely upon its attachment and judgment lien 
against the Russo-Asiatic Bank’s deposits with the Guar- 
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e 


anty Trust Company. It has no relation to the separate 
attachment and judgment lien acquired in the Grant case 
against funds of Russo-Asiatic Bank on deposit with the 
City Bank. 


5. There can be no question of the amr of the levy 
of the Grant attachment against funds of the Russo-Asiatic 
Bank on deposit with the Guaranty Trust Company of 
New York, and it is upon that claim and that lien that the 
present claim of the City Bank is predicated. The levy of 
the Grant attachment upon funds of the Russo-Asiatie Bank 
with the City Bank has no connection with the present claim, 
except: that the amount of the City Bank’s claim on the 
Grant attachment and judgment has been reduced by the 
amount City Bank collected under the Grant attachment 
and judgment from the funds of Russo-Asiatic Bank de- 
posited with the City Bank. Therefore, properly speaking, 
I submit that the Commission should not be concerned with 
the levy of the Grant attachment and judgment on the funds 
of Russo-Asiatic Bank with the City Bank. : 

6. Since the hearing before the Commission on Novem- 
ber 15, 1956, I have made an examination of the voluminous 
litigation files in the attachment action of Grant v. Russo- 
Asiatic Bank, to refresh my recollection with respect to 
that litigation. There is no question, as those files demon- 
strate, that the New York courts did know that City Bank 
held the beneficial interest in any recovery under the Grant 
attachment and judgment. 7 


117) Because the affidavits and other papers afiate to 
the court in the Grant case are so voluminous, I do not 
desire to burden the Commission with complete copies 
thereof, which for the most part would have no bearing 
on the present question; but I will quote hereafter the 
relevant and material excerpts from the affidavits submit- 
ted to the New York court in that action which bear on 
the question of the disclosure to the New York court of the 
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City Bank’s beneficial interest in the Grant attachment and 
judgment. 


Should the Commission desire to examine any or all of 
the documents referred to and quoted from in this affidavit, 
we wil gladly furnish, upon request, complete copies there- 
of to the Commisston. 


7. The judgment in the Grant action was entered on 
March 31, 1933. Fourteen days later, on April 14, 1933, 
Jesse C. Millard, the alleged assignee of the Chinese Na- 
tionalist Government, obtained an Order to Show Cause, 
issued in the Grant attachment action and dated April 14, 
1933, to bring on a motion for an Order: 


“*. . . (1) Vacating and setting aside said war- 
rant of attachment, dated November 29, 1932, obtained 
herein by plaintiff Grant, and any and all levies made 
pursuant thereto, on the grounds (a) that said plain- 
tiff’s application for said warrant of attachment fails 
to comply with sections 902 and 903 of the Civil Prac- 
tice Act; and (b) that the order of publication and 
mailing granted herein December 27, 1932, and the serv- 
ice pursuant thereto, were unauthorized and are void 
for the failure of the affidavits upon which said order 
was granted to comply with Rule 50 of the Rules of 
Civil Practice; and 

(2) Granting such other, further and/or different 
relief as may be hte together with the costs of this 
motion.”? . . 


8. Said Jesse C. Millard, as the alleged assignee of the 
Chinese Nationalist Government, had himself brought an 
attachment action against the Russo-Asiatic Bank, in which 
action a warrant of attachment junior to Grant’s warrant 
of attachment was issued by the New York courts, on March 
27, 1933, and levied by the Sheriff upon the dollar deposits 
of Russo-Asiatic Bank with the City Bank and Guaranty 
Trust Company, in New York City. 
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9. The motion of said Jesse C. Millard to vacate the 
Grant attachment was based upon the fact that he claimed 
to be a junior attaching creditor. As such, under the New 
York practice, he was authorized to make a motion to va- 
i cate the prior senior Grant attachment if the senior ee 
ment was defective. 


118) 10. Upon that motion to vacate, the said Jesse C. Mil- 
lard, as alleged assignee of the Chinese Nationalist Govern- 
ment, was represented by the firm of Messrs. Cravath, 

. deGersdorff, Swaine & Wood, of the City of New York, with 
which firm said Millard was associated. 


11. I was present and attended upon the angment of 
the motion by Jesse C. Millard to vacate the Grant attach- 
" ment. That motion was argued on behalf of Jesse C. 
Millard by Hon. Bruce Bromley of the firm of Cravath, 
deGersdorff, Swaine & Wood (now known as Cravath, 
Swaine & Moore). On behalf of Herbert J. Grant, the 
motion was argued by Hon. Joseph M. Proskauer, also a 
prominent New York attorney, who for several years prior 
to the date of the argument had been representing the City 
Bank as trial counsel in its so-called ruble deposit litiga- 
tions, as was generally known to the New York Bar. 


12. Upon the argument of that motion, on April 25, 
1933, in the Supreme Court, Kings County, Hon. Joseph 
M. Proskauer freely admitted to the court that City Bank 
was the real party beneficially interested in the Grant 
attachment and judgment, and that Grant was acting for 
and on behalf of City Bank. This is fully borne out by the 
following affidavit of Maurice Leon, Esq. on file i in the 
Grant action: 


Maurice Leon, Esq., who had previously ee the 
Russo-Asiatic Bank in the New York courts, appeared to 
object and was granted leave to be heard as amicus curiae 
(since he was awaiting instructions from the French and 
Chinese liquidators of Russo-Asiatic Bank) with respect to 
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the validity of the service of process by publication against 
the Russo-Asiatic Bank in the Grant action. He was also 
granted leave to file and did file an affidavit, dated April 25, 
1933. 


13. That affidavit plainly shows that the New York 
court was aware that City Bank was beneficially interested 
in the Grant attachment and judgment, for the affidavit 
states, so far as is material (pp. 1-2): 


‘‘Mavurice Leon, being duly sworn says: 


‘“‘This affidavit is submitted by leave of court on 
my application to be heard as amicus curiae with refer- 
ence to the validity of the order made herein December 
27th, 1932, for the service of process by publication 
and mailing. 


‘‘One of the affidavits on plaintiff’s behalf, sworn 
to on December 23, 1932, by John P. Carson, attorney 
for plaintiff, on which said order for substituted service 
was obtained states: 


‘A warrant of attachment against the property 
of the defendant was duly issued in the present 
action on November 29th, 1932, upon the proof filed 
herein on that day, which I refer to and make a part 
of this affidavit.’ (p. 1) 


‘‘The main affidavit on which the warrant of attach- 
ment was obtained is that of George B. Link, verified 
November 28, 1932, in which he described himself as 
‘in charge of the Russian division of The National City 
Bank of New York’... 


‘‘On the contrary, the plaintiff [2. e. Grant] on the 
application for an order for service by publication and 
mailing used the affidavit of one Alexander Daniloff, 
verified December 23rd, 1932, who states that among 
the Bank’s known to him ‘was the above named de- 
fendant, Russo-Asiatic Bank, one of the largest in 
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Russia, with its head office at 62 Nevsky Prospect, 
Petrograd, and branch offices in England, Brant and 
China, but no offices in the United States.’ The fact 
; that the principal office had been moved to Paris, 
France, was not disclosed to the Court. | 

‘That fact was well known to plaintiff’s assignor 
[z. e. City Bank], which, as Hon. Joseph M. Proskauer 
m substance freely admitted in Court today, is the ulti- 
mate benejiciary of the activities of plaintiff herein, as 
its assignee.’’ (Emphasis added.) 


14. The opinion of Mr. Justice Lockwood, denying the 
motion of Jesse C. Millard to vacate the Grant attachment 
(Grant v. Russo-Asiatic Bank, N. Y. Law Journal, Oct. 11, 
1933, p. 1243) also clearly shows that the New York court 
was fully aware that the Grant attachment and judgment 
was for the benefit of City Bank. In his opinion, Mr. 
Justice Lockwood stated : 


‘‘The National City Bank had a claim ae the 
defendant, Russo-Asiatic Bank, for $537,515.80, the 
value in dollars of certain ruble deposits made: prior 
to January 4, 1918, with the defendant’s bank in Petro- 
grad. The defendant, Russo-Asiatic Bank had funds 
on deposit with the National City Bank at N ew oe 
in the sum of $219,944.44. 


‘<The National City Bank assigned its claim to the 
plaintiff Grant who is a citizen of Great Britain and a 
resident of Westchester County, of New York State, 
and an employee of the National City Bank.* Grant 
commenced an action in Richmond County by warrant 
of attachment levied on November 30, 1932, on the 
said deposit of the defendant with the National City 
Bank of New York. The conceded purpose of this 





* The learned Justice was in error when he stated that Grant was 
an employee of City Bank. Nevertheless, this error shows how closely 
he understood that Grant’s interests were identified with those of 
City Bank. 
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action was to enable the National City Bank to attach 
its own debt to the Russo-Asiatic Bank and to apply 
the same in reduction of its claim against the Russo- 
Asiatic Bank.’’ (Emphasis added.) 


15. In the Grant attachment action the interest of the 
City Bank was again fully disclosed to the New York courts 
under the following circumstances: 


Irwin Steingut and Harold E. Blodgett had been ap- 
pointed Receivers of the assets in New York of Russo- 
Asiatic Bank, pursuant to Section 977-b of the New York 
Civil Practice Act. In addition, James A. Martin had been 
appointed Receiver of the assets of Russo-Asiatic Bank in 
Supplementary Proceedings. Said Supplementary Pro- 
ceedings, in which the said James A. Martin was appointed 
as such Receiver, were brought by Julia L. Friede, as Exec- 
utrix of the Estate of M. Sergey Friede, upon the New 
York state court attachment and judgment against Russo- 
Asiatic Bank, which has been allowed by this Commission 
as a claim under Section 305(a)(1) of Public Law 285, 84th 
Congress [see Proposed Decision, July 20, 1956, In the 
Matter of the Claim of Estate of M. Sergey Friede, de- 
ceased, Claim No. SOV-40,000, Decision No. SOV-1, and the 
Commission’s Fial Decision, No. SOV-1, dated September 
6, 1956, in the same matter]. 


16. By consent orders entered in the Grant attachment 
action in 1938, all of said Receivers were substituted as 
parties defendant in the place and stead of Russo-Asiatic 
Bank in the Grant attachment action and were permitted to 
file answers to Grant’s complaint against Russo-Asiatic 
Bank, upon their motions seeking such leave. Said orders 
of substitution specifically provided, however: 


‘<2) That neither this order nor the consent of the 
plaintiff thereto shall waive, prejudice or affect any 
objection on behalf of the plaintiff or his successors 
upon any ground to the appointment, right, title or 
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capacity of Irwin Steingut and James A. Martin, as 
receivers, or to their asserted right to defend this 
action or to their asserted title to any property in con- 
troversy or to the constitutionality or application of 
the statute under which they purport to act, all such 
objections being reserved for future determination. 


3) That the judgment of April 1, 1933 shall: stand 
unaffected unless and until there is a final determina- 
tion in this action in favor of the receivers aforesaid 
or their successors. In the event that a final determina- 
tion is made herein in favor of said receivers or their 
successors reducing the amount of plaintiff’s said judg- 
ment entered on April 1, 1933, in whole or in part, said 
judgment shall be vacated or modified accordingly. 


‘“‘4) That this order and annexed consent are with- 
out prejudice to the contention of the plaintiff that the 
121) validity of his claim is to be determined as of or before 
the date of judgment of April 1, 1933, and likewise 
without prejudice to the contrary contention of the 
receivers that the rights of the plaintiff are to be anal 

mined as of any other date. 


ENTER 


Mrronert May | 

J. 8. 0.” 

GRANTED ! 
April 28, 1938 ! 
Joun H. Harmon | 
CLERK | 
(Emphasis added.) 


17. The above order permitting the New York Receivers 
of Russo-Asiatic Bank to be substituted as parties defend- 
ant in the place and stead of Russo-Asiatic Bank in the 
Grant attachment action, was somewhat unusual as a matter 
of New York procedure, because a final judgment against 
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Russo-Asiatic Bank already had been entered in the Grant 
attachment action more than five years before the appli- 
cation was made by the Receivers. 


However, the Receivers asserted, that because of the 
unusual circumstances created by the Soviet Revolution, 
they should be permitted to put in a defense on behalf of 
the nationalized Russo-Asiatic Bank. They were permitted 
to do so, on consent of the plaintiff Grant, but only on the 
condition that the judgment against the Russo-Asiatic 
Bank, and its lien agaist the attached funds, should remain 
in effect and wholly unimpaired by such intervention by the 
Recewers, until the Receivers actually established a valid 
defense on behalf of Russo-Astattc Bank. In other words, 
the Grant attachment lien and judgment were to remain in 
full force and effect, unless and until the Receivers could 
establish, in some way, its invalidity or impropriety. This 
the Receivers never did. 


18. Thereafter, in 1939, the Receivers moved to vacate 
the Grant attachment. In opposition to that motion, 
Grant’s attorney, John P. Carson, submitted among other 
voluminous papers and documentary Exhibits, his own 
affidavit 35 pages long, sworn to October 5, 1938. In that 
affidavit, the beneficial interest of the City Bank was again 
fully disclosed (at pp. 26-28), Mr. Carson stating: 


““Why the National City Bank Assigned 
Its Claim to The Plaintiff Grant. 


“‘Obviously the National City Bank could have 
itself brought an action against the Russo-Asiatic 
Bank and secured an attachment against the dollar 
deposit of Russo-Asiatic Bank with the National City 
Bank. The authorities on that score are clear and 
conclusive (Wehle v. Conner, 83 N. Y. 231; Levarre v. 
National Paper Co., 37 Fed. (2d) 141, citing cases from 
24 Jurisdictions to the same effect). 
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‘<TIn view, however, of the reckless charges of fraud 
made by the moving affidavit, the Court is entitled to 
know why the National City Bank assigned this claim 
to Grant. 


° ‘‘As I have already stated, the National City Bank 

| as correspondent of Russo-Asiatie Bank, had large 
ruble deposits in Petrograd, and in turn Russo-Asiatic 
Bank had a dollar deposit in New York with the 
National City Bank. 


‘‘Many years after the Soviet itevdintion, the 
French courts appointed a liquidator of the Paris 
branch of Russo-Asiatic Bank, and this liquidator con- 
ceived the idea of commencing an action against the 
National City Bank to recover the dollar deposits of 
Russo-Asiatic Bank, but was equally eager to avoid 
paying the ruble deposits of National City Bank with 
Russo-Asiatic Bank. 


‘Accordingly, instead of suing the National | City 
Bank in New York to recover the New York dollar 
deposits, where the National City Bank could have 
counterclaimed for its ruble deposits, this French liqui- 
dator conceived the idea of bringing attachment actions 
against the National City Bank in France, where in 
accordance with previous decisions, the ruble claims 
of the National City Bank would in all likelihood not 
be recognized, contra the ruling obtaining in the New 
York courts. 


‘‘The French liquidator accordingly ae an 
attachment action in France on June 11, 1932, levying 
attachments upon the deposit accounts of the National 
City Bank in all the leading banks in Paris. | 


‘‘Faced with this attachment suit in France, in which 
jurisdiction the National City Bank’s claim against 
Russo-Asiatic Bank for its ruble deposits at Petrograd 
would probably not be recognized, the National City 
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Bank decided to commence an attachment suit in the 
New York courts against the Russo-Asiatic Bank, based 
on the said ruble deposit claims, so as to afford the 
French liquidator an opportunity to come in and defend 
in this jurisdiction and to litigate the entire question of 
the mutual accounts in New York. 


“The National City Bank, if it chose, could have 
brought suit in its own name against the Russian bank 
and levied the attachment just as it was levied. This 
is established by unquestionable authority both in New 
York and elsewhere. The effect of assigning to Grant 
was to prevent removal of the action to the federal 
courts so that the ruble claim in favor of the National 
City Bank must be adjudicated in the courts of New 
York where ruble claims against the National City 
Bank had already been adjudicated, and thus assure 
that the claims for and against would both be heard and 
decided im the same jurisdiction.’’ (Emphasis added.) 


19. The motion of the Receivers of the New York assets 
of Russo-Asiatic Bank to vacate the Grant attachment was 
denied by Mr. Justice May, in a short opinion (N. Y. Law 
Journal, April 15, 1939) reading as follows: 


“‘Grant v. Steimgut—Defendants advance various 
grounds upon which this attachment and the levies made 
thereunder should be vacated. Some involve the ques- 
tion of fraud allegedly practiced in the failure to reveal 
to the court granting the attachment certain pertinent 
facts. I do not find that there was any such fraudulent 
concealment. Other objections involved questions of 
fact which cannot properly be determined on mere affi- 
davits and should be left to the trial court. In con- 
sidering an application to vacate a warrant of attach- 
ment the papers upon which it is issued should be 
liberally construed in support of the attachment (Make- 
peace v. Dilltown Smokeless Coal Co., 179 App. Div. 
60) ; and plaintiff is entitled to all legitimate inferences 
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and deductions that can be made from the facts stated 
(Stewart v. Lyman, 62 App. Div. 182). Especially are 
these principles applicable in connection with the 
unusual situation presented in connection with this ac- 
tion. The motion to vacate the attachment &e. is de- 
nied.’’ (Emphasis added.) | 


An Order denying said motion to vacate the Grant at- 
tachment was entered, accordingly, on April 21, 1939, in the 
Grant attachment action. 


20. Thereafter, in December, 1940, the Russo-Asiatic 
Receivers moved in the Grant attachment action to substi- 
tute the City Bank as the party plaintiff in the place and 
stead of Grant. But that motion was also denied by an 
order of Mr. Justice William R. Wilson entered in the Grant 
action on March 22, 1941. 


21. In opposition to that motion, I submitted my affi- 
davit sworn to January 22, 1941, which stated ip part 
(p. 1): 

‘‘On the argument counsel for the moving i 
substantially conceded, and it is also conceded in his 
brief, that his motion to compel substitution of The 
National City Bank as a party plaintiff is ill-founded 
and cannot be granted by this court, unless the bank 
consents. Submitted herewith is the affidavit of George 
F. Nolte, an Assistant Vice-President of the bank, which 
explains why the bank refuses to consent to substitution 
as plaintiff herein.’’ | 


22. The affidavit of George F. Nolte, sworn to January 
22, 1941, referred to in the above quotation, was also sub- 
mitted to the New York court and again disclosed to the 
New York court the Bank’s beneficial interest in the Grant 
attachment and judgment. So far as is material on that 
point, Mr. Nolte’s affidavit stated as follows (pp. 1-2): 


‘¢Grorce F'. Nourse, being duly sworn, says 
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‘“‘T am an Assistant Vice-President of The National 
City Bank of New York and am familiar with this 
action. 


‘‘T am advised that defendants have moved to sub- 
stitute the bank as plaintiff herein in place of the plain- 
tiff Grant or, if that is not consented to by the bank, 
for leave to bring a cross-action against the bank under 
Section 87 of the Civil Practice Act. 


‘‘This action was brought in 1932 to recover the 
ruble credit balance of the National City Bank with 
Russo-Asiatic Bank. Judgment was entered herein in 
1933, long prior to Soviet recognition by the United 
States. For a number of years prior to 1932 numerous 
actions had been brought in the New York courts to 
recover from the National City Bank for ruble deposits 
made by depositors in its Russian branches in Petro- 
grad and Moscow, prior to the Soviet Revolution. In 
those cases the bank contended, among other things, 
that the acts of the Soviet authorities in seizing all the 
assets of the bank’s Russian branches and driving the 
bank out of Russia constituted a defense to such ruble 
deposit claims. The Court of Appeals in Sokoloff v. 
National City Bank (239 N. Y. 158 and 250 N. Y. 23), 
held the Bank liable for such ruble deposits where the 
depositor had demanded his rubles and had not received 
them and as a result of this decision the Bank has paid 
out several million dollars on ruble deposit claims. 


‘‘Coming to the very natural conclusion that what 
was sauce for the goose was sauce for the gander, the 
Bank concluded that if its ruble depositors could so 
recover for their Russian ruble deposits, by the same 
token the Bank should be entitled to recover judgment 
in the New York courts for the ruble deposits it had 
with the Russo-Asiatic Bank, payment of which it had 
duly demanded, particularly, as the Bank was faced 
with a number of suits by various claimants to recover 
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| 
alleged dollar credit balances of Russo-Asiatic Bank 
with the Bank, which dollar deposits were security for 
the Bank’s ruble deposits and other claims against the 
Russian bank under the mutual correspondents’ agree- 
ment which had existed between the two institutions 
for many years prior to the Russian revolution. 


““On advice of counsel, it was decided to assign the 
ruble deposits of the National City Bank to the plain- 
tif, Herbert J. Grant, a resident subject of Great 
Britain, so as to prevent the removal of the suit agaist 
Russo-Astatic Bank to recover these ruble deposits 
from the New York courts to the federal courts, and 
so that the liability with respect to these ruble deposits 
should be adjudicated and determined by the same 
courts which had adjudicated the liability of the 
National City Bank to its ruble depositors. This was 
done and the present action brought by Grant against 
the Russo-Asiatic Bank.’’ (Emphasis added.) | 


23. Thereafter, the plaintiff Herbert J. Grant moved 
to strike out the answers interposed by said Receivers in 
the Grant attachment action. That motion was granted by 
Mr. Justice Norton at Special Term, Part I, of the New 
York Supreme Court, Kings County (N. Y. Law Journal, 


~ March 17, 1942, p.1151). An order was entered useaely 


on March 19, 1942. 


24. Among the voluminous papers submitted in sina 
of the above motion to strike the Receivers’ answers was 
the affidavit of Grant’s attorney, Jobn P. Carson, sworn 
to October 5, 1938, which had previously been submitted to 
the New York court and was on file in said Grant attach- 
ment action. Said affidavit is quoted above (pp. 11-12) 
[now pp. 81-83 supra]. So the City Bank’s beneficial inter- 
est in the Grant attachment and judgment was again dis- 
closed to the New York court on that final motion | in the 
Grant attachment action. 
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25. It is, therefore, abundantly clear that, throughout, 
the New York court was fully aware of the City Bank’s 
beneficial interest in the Grant attachment and judgment. 
The fact that the many different New York judges, who 
heard the various motions in which unsuccessful attacks 
were made upon the Grant attachment, were all apprised 
of the City Bank’s beneficial interest but saw nothing what- 
soever wrong or questionable in the matter, constitutes 
further substantiation of the fact that assignments for 
collection were and are customary and may properly be 
used, procedurally, in the State of New York. 


Maclisurne Van Voorsies 


Sworn to before me December 4, 1956. 


HARRIET HAUPT 
Notary Public, eae ¢ of New York 
No. 41-6806385 Qualified in Queens Co 
Cert. filed in as York County 
Commission Expires March 30, 1958 
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FOREIGN CLAIMS SETTLEMENT COMMISSION 
OF THE UNITED STATES | 


Wasuineton, D. C. 


In the Matter of the Claim of: 


Tue First Nationa, Crry Banx 
oF New York 

55 Wall Street Claim No. SOV-41,261 

New York 15, New York Decision No. SOV-8 

Under the International Claims 
Settlement Act of 1949, as 
amended. 


Counsel for Claimant: ! 


Suearman & Sreative & Waicut 
20 Exchange Place 
New York 5, New York 


Finat Decision 


This decision concerns that portion of the claim of The 
First National City Bank of New York (formerly The 
National City Bank of New York) asserted under section 
305(a)(1) of the International Claims Settlement Act of 
1949, as amended, and is here considered as a separate 
claim and without prejudice to the remainder. The amount 
of the judgment relevant to this portion of the claim was 
originally $1,031,757.25, but was satisfied to the extent of 
$232,623.66, leaving a balance of $799,133.59. 7 


Section 305(a) (1), as pertinent herein, embraces claims 
with respect to which a judgment was entered in or warrant 
of attachment issued from a court of a state of the United 
States ‘‘in favor of’ a national of the United States, ‘‘with 
which judgment or warrant of attachment a lien was ob- 
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tained by’’ a national of the United States prior to Novem- 
ber 16, 1933, on property subsequently collected by the 
United States Government pursuant to the Litvinov As- 
signment of Russian assets in this country. 


The proposed decision denied the claim on the ground 
that the judgment or attachment lien, if any, was not ob- 
tained by a national of the United States. Claimant’s 
objections were heard on November 15, 1956. 


On December 27, 1917 the Soviet Government national- 
ized all private banks in Russia. Claimant then had on 
deposit with the MRusso-Asiatic Bank at Petrograd 
4,479,298.39 rubles and the Russo-Asiatic Bank had on 
deposit with claimant in New York $2,261,981.72. On 
January 4, 1918 when 4,479,298.39 rubles were worth 

127) $537,515.80 claimant’s agent went to Russo-Asiatic’s pre- 
nationalization place of business in Petrograd and de- 
manded that balance. Payment was refused. 


It appears that Russo-Asiatic’s account with the 
claimant was subsequently debited for several items which 
had not been claimant’s property at the time of nationaliza- 
tion or demand. These included a post-nationalization 
assignment of a claim against Russo-Asiatic on a blocked 
account and an attachment action brought by another and 
subsequently vacated. On November 26, 1932 claimant 
executed a written assignment to Herbert James Grant, ‘‘to 
his . . . Own proper use and benefit, all right, title and 
interest of said National City Bank in respect to any and 
all of its ruble deposit accounts with the head office of the 
Russo-Asiatic Bank and all claims and causes of action 
whatsoever arising therefrom and any and all sums of 
money now or hereafter, owing to said National City Bank 
by reason thereof.’’ 


Claimant’s principal office was in New York County 
and Grant’s residence in Westchester County. On Decem- 
ber 9, 1932 Grant filed an attachment action in Richmond 
County. Notice, not mentioning claimant, was published 
in Richmond County. Copy of summons and complaint 


Exursrr M 





117 
Complaint for Declaratory Judgment and Injunction 


were mailed to Russo-Asiatic’s 1917 address in Petrograd. 
In the supporting affidavit Grant stated that he was a 
British citizen, and repeated in substance the language of 
the assignment. The attachment was served upon claimant 
and upon Guaranty Trust Company of New York. Claimant 
made return: ‘‘there was an apparent credit balance of 
$214,944.44 on October 15, 1923 against which various suits 
and claims, including our own, were pending at the time of 
the service of the warrant.’’ 


Default judgment for $537,515.80 and interest at 6 per- 
cent from January 4, 1918 and costs, a total of $1,031,757.25 
was entered April 1, 1933. No process issued on the judg- 
ment to the sheriff who was the constructive possessor of 
any funds reached under the attachment. On April 7 
claimant issued a check for $232,623.66 to ‘‘ John P. Carson, 
Attorney for Herbert J. Grant.’? Carson deducted attor- 
ney’s and sheriff’s fees and paid the balance $227,505.53 
to Grant by check April 11, 1933. Grant endorsed the 
check and delivered it to claimant. A written acknowledg- 
ment of $232,623.66 credit was filed with the court on May 
4, 1934. On August 5, 1933, when proceedings had been 
instituted by a third party to vacate the attachment, Grant 
had executed a conditional reassignment and on August 23, 
1933 an unconditional reassignment. These documents 
were never filed with the court and the judgment still con- 
tinues to stand in Grant’s name. 


Although the Guaranty Trust Company made return to 

the sheriff that it held no funds subject to the attachment 

128) it was subsequently determined in Steingut vs. Guaranty 

Trust Company, 58 F. Supp. 623, affirmed 161 F. 2d 571 (2d 

Cir. 1947) that it did have a credit balance. These funds 
were collected by the United States Government. 


Claimant contends with some plausibility and supports 
its contention with affidavit evidence and an offer to pro- 
duce Grant, now living in Britain, as a witness, that the 
claimant at all times held the full beneficial, equitable title 
to the claim, the attachment, judgment and lien, that the 
assignment was unconditional only in form, was in fact for 
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collection only and that Grant’s interests were those of a 
trustee. It points to the return of the proceeds of the 
attachment against itself and to the reassignments. There 
is no explanation of similar plausibility as to why any such 
arrangements were oral. It would seem improbable that 
during the economic stress of 1932 a bank would make a 
million dollar claim assignment with no more protection to 
its depositors than an oral agreement, or, unless the docu- 
ment meant what it said, execute a paper in terms contrary 
to the rule, well known to great international financial 
institutions, that international claims will be espoused only 
if nationality be continuous. The facts surrounding this 
claim, are not those of inadvertence and mistake. There 
are elements of waiver and estoppel. However, in our 
judgment, other propositions are determinative of this 
matter. 


The claimant contends that the statute is to be liberally 
construed to protect the interests of those who had obtained 
property rights in funds subjected to the Litvinov Assign- 
ment, that to construe it otherwise would violate the con- 
stitutional prohibitions against the taking of property 
without due process of law and without just compensation, 
that in effect the words ‘‘in favor of’’ in the statute are 
to be interpreted as the equivalent of ‘‘for the benefit of’’ 
and the words ‘‘lien obtained by’’ may be related to the 
reassignment from Grant prior to November 16, 1933. 


The Commission is not concerned with the problems of 
the collection and liquidation of the Litvinov Assignment 
assets to which the constitutional questions, if any, would 
properly be connected, but rather with the distribution of 
the liquidated fund in the manner designated by the Con- 
gress. Nor are we concerned with problems of construc- 
tion unless ambiguity is to be found in the language of the 
statute. 

The statute is unambiguous in its terms and in the 
absence of ambiguity words are to be given their ordinary 
meaning. The statute speaks of a judgment entered or 
warrant of attachment issued ... ‘‘in favor of’’ a national 
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of the United States, ‘‘with which’’ judgment or warrant 
of attachment a lien was ‘‘obtained by’’ a national of the 
United States. Webster’s New International Dictionary 


129) defines “in favor of”’—“to (one) or to (one’s) order; so 





as to be converted or utilized by (one); said of a check, 
or the like.’’ 


Whether or not claimant had some interest in the claim 
and whether or not it may subsequently have become the 
sole legal owner, it was not a party to the attachment, the 
judgment or the lien. There is no judgment or warrant of 
attachment here with which a lien was obtained by claimant 
nor was the judgment entered or warrant of attachment 
issued in its favor. 


Furthermore, Section 305(b) of the Act ieoritieg that 
we shall be bound by the determinations of the court in 
which the judgment was entered. : 

The period for posting notice having expired, it , or- 
dered that the claim be denied under Section 305(a)(1) of 
the Act without prejudice to consideration under Section 
305 (a) (2). 

/s/ WHITNEY Gruu.aND 
Chairman 


/s/ Peart Carter Pack 
Commissioner 
/s/ Henry J. Cray 
Commissioner 
Dated at Washington, D. C. 
Jan 30 1957 


This is certified to be a true and correct 
copy of the original. 


By /s/ Juutrus M. Kuemo | 
Administrative Officer of the Commission 


[sax | 
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UNITED STATES DISTRICT COURT 


For tHe Disrricr or CoLuMBIA 


Tue First Nationa Crry Bank 
or New York, 
Plaintiff, 
against 


Waurirney Gmimuanp, Peart Carter 
Pace and Henry J. Cuay, constitut- +o. A, 4569-57 
ing the Foreign Claims Settlement 
Commission of the United States, 
and Grorcz M. Humrpurey, as Sec- 
retary of the Treasury of the 
United States of America, 


Defendants. 


Motion for Summary Judgment 


Plaintiff moves upon the complaint herein, dated March 
7, 1957; defendants’ answer thereto, filed herein on May 
13, 1957 ; the annexed affidavit of MacIlburne Van Voorhies, 
sworn to July 16, 1957, and upon the documents and ex- 
hibits referred to and authenticated therein, for: 


(1) a summary judgment pursuant to Rule 56 of 
the Rules of Civil Procedure, granting the relief de- 
manded in the complaint herein, upon the ground that 
there are no genuine issues of material fact to be tried 
and none of the defenses set forth in the answer is 
sufficient in law; and plaintiff is entitled, as a matter 
of law, to judgment for the relief demanded in the 
complaint; and 


(2) enjoming and restraining the defendant, 
George M. Humphrey, as Secretary of the Treasury of 
the United States, from making any payments out of 
the $3,401,414.18 Russo-Asiatic Bank funds which are 
part of the Soviet Claims Fund, which would reduce 
the total amount of said Russo-Asiatic Bank funds in 
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the Soviet Claims Fund to a sum less than $829, 633.85, 
pending the final determination of this action and the 
final disposition of plaintiff’s claim by the Foreign 
Claims Settlement Commission of the United States, 
upon the grounds set forth in the annexed moving affi- 
davit; and 


_ For such other, further and different relief as may be 
just. 


Dated: Washington, D. C. 
July 17, 1957. 
/s/ F. Guoyp AWALT 
F. Guoyp AwaLt 


/s/ W. V. T. Justis 
W. V. T. Justis 
822 Connecticut Avenue, 
Washington 6, D. C. 


/s/ Joun A. Witson 
JoHn A. Witson 


/s/ M. Van Vooruies 

M. Van VoogHies  — 

20 Exchange Place, 

New York 5, N. Y.: 

Attorneys for Plaintiff. 

SuearMan & Srertinc & WricHtT 

20 Exchange Place, 
New York 5, N. Y. 


Of Counsel 


To: 


Ouiver Gascx, Esq, 

United States Attorney for the 
District of Columbia 

Attorney for Defendants, 
1300 Quincy Street, N. E., 
Washington 17, D. C. 
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Certificate of Service 


I hereby certify that I made service of a copy of the 
foregoing motion and the moving affidavit annexed thereto 
and the exhibits to said affidavit, upon defendants by de- 
livering a copy thereof to their attorney, Oliver Gasch, 
Esq., United States Attorney for the District of Columbia, 
by leaving a copy thereof at his office, at the United States 
Court House, John Marshall Place, N. W. Washington, 
D. C., this 18th day of July, 1957. 


/s/ W. V. T. Justis 
Attorney for Plaintiff 
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4 ! 
> 136) UNITED STATES DISTRICT COURT © 
For tue District or CoLUMBIA 3 
> Tue Fmst Nationat Crry Bank 
» or New Yorx, 3 
Plaintiff’, | Civil Action 
Ps No. 562—57 
e Waurrney Guimuanp, ef al., | 
P Defendants. 
Defendants’ Motion to Dismiss or, in the Alternative, 
a for Summary Judgment | 
. Come now the defendants, by their attorney, the United 
States Attorney, and move this Court to dismiss the'matter 
herein for the reason that plaintiff has not stated any 
grounds upon which relief may be granted, or,:in the 
alternative, for summary judgment for the reason that no 
material issue of fact exists and defendants are entitled to 
» 


judgment as a matter of law. In support of this motion, 

» defendants attach hereto defendants’ exhibit 1, consisting 
of an affidavit of the Department of the Treasury, and a 
Memorandum of Points and Authorities. : 

om /s/ OxtveR GascH 

United States Attorney 


™ /s/ Epwarp P. Troxex1, Principal 
Assistant United States Attorney 


i /s/ EB. Rirey Casey 
" Assistant United States Attorney 


/s/ Tuomas H. McGram 
Assistant United States Attorney 





137) 


124 


Defendants’ Motion to Dismiss or, in the Alternative 
for Summary Judgment 


Certificate of Service 


I hereby certify that service of the foregoing Motion 
To Dismiss Or, In The Alternative, For Summary Judg- 
ment, together with the Memorandum of Points and An- 
thorities in Support Thereof, was made upon plaintiff by 
personal service of a copy thereof to its attorney, F. Gloyd 
Awalt, Esquire, 822 Connecticut Avenue, N. W., Washing- 
ton, D. C., this 30th day of September, 1957. 


/s/ Tuomas H. McGram 
Assistant United States Attorney 
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UNITED STATES DISTRICT COURT | 


For tHe District or CoLUMBIA 


Tue Fimsr Nationan Crry Bank 

or New Yorks, : 
Plamtif’, |) Civil Action 
us No. 562—57 


Waurrey Guumianp, et al., 
Defendants. 


Plaintiff's Answer to Defendants’ : 
Motion to Dismiss, or in the Alternative, | | 
for Summary Judgment ! 


Comes now the plaintiff, by its attorneys, and moves 
this Court (1) to deny defendants’ motion to dismiss for 
lack of jurisdiction and (2) to deny defendants’ motion 
for summary judgment for the reason that the motion to 
dismiss for lack of jurisdiction is insufficient since this 
Court does have jurisdiction of the instant proceeding, 
and the motion for summary judgment is insufficient since 
plaintiff, rather than defendants, is entitled to meet 
as a matter of law. 

Plaintiff files herewith, in support of this answer and 
in opposition to defendants’ motion to dismiss or, in the 
alternative, for summary judgment, Plaintiff’s Points and 
Authorities in Opposition to Defendants’ Motion for Sum- 
mary Judgment, the affidavit of MacIlburne Van Voorhies, 
sworn to September 30, 1957, and Plaintiff’s Supplemental 


141) Points and Authorities on Motions for Summary Judgment. 


Farther, plaintiff adopts as a part of its Points and 
Authorities in support of this answer, plaintiff’s: Points 
and Authorities in Support of Plaintiff’s Motion for Sum- 
mary Judgment and for an Injunction, heretofore filed 

| 
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Plaintiff’s Answer to Defendants’ Motion to Dismiss 
or, in the Alternative, for Summary Judgment 


herein, and respectfully refers the same to the attention 
of the Court. 


Dated: October 17, 1957. 


Respectfully submitted, 


/s/ F. Guoyp AwaLt 
F. Gloyd Awalt 


/s/ W. V. T. Justis 
W. V. T. Justis 
822 Connecticut Avenue, N.W. 
Washington 6, D. C. 


/s/ Joun A. Witson 
John A. Wilson 


/s/ MaciIitsvrne Van VoorHies 
M. Van Voorhies 
20 Exchange Place, 
New York 5, New York 


Attorneys for The First National 
City Bank of New York. 


Sueagman & Srertrunc & Waicutr 
20 Exchange Place, 
New York 5, N. Y. 


Of Counsel 
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Plaintiff’s Answer to Defendants’ Motion to Dismiss 
or, in the Alternative, for Summary Judgment 


Certificate of Service 


I hereby certify that service of the foregoing Answer 
to Defendants’ Motion to Dismiss, or in the Alternative, 
for Summary Judgment, of Plaintiff’s Points and Au- 
thorities in Opposition to Defendants’ Motion for Summary 
Judgment, of the affidavit of MacIlburne Van Voorhies, 
sworn to September 30, 1957, and of Plaintiff’s Supple- 
mental Points and Authorities on Motions for Summary 
Judgment, was made by delivering personally to Thomas 
H. McGrail, Assistant United States Attorney, Attorney 
for Defendants, copies thereof, on October 18th, 1957. 


/s/ W.V. T. Justis 
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1) UNITED STATES DISTRICT COURT 
For rae District or CoLUMBIA 


Tre Fist Narionau Crry Bank or 
New York, 
Plaintiff, Civil Action 
vs No. 562.57 


Watney GILLitann, et al., 
Defendants. 


Washington, D. C. 
October 30, 1957. 


The above-entitled action came on for hearing on cross 
motions for summary judgment before The Honorable 
AuexaNnvderR Hourzorr, United States District Judge, at 
10 o’clock a.m. 


APPEARANCES : 
On behalf of the Plaintiff : 
Mr. F. Gtoyp AwaLtT 
Mrz. W. V. T. Justis, and 
Mer. Joun A. WiLson. 


On behalf of the Defendants: 
Mr. TxHomas H. McGran, 
Assistant United States Attorney. 


PROCEEDINGS 


The Deputy Clerk: First National City Bank of New 
York v. Gilliland, et al. 


Mr. Awalt: If your Honor pleases, I would like to move 
the admission, for this case only, of Mr. John A. Wilson of 
the New York Bar, a member of the highest court of the 
State of New York, a member of the Supreme Court of the 
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> 2) United States, and a member of the District Court for the 


Southern District of New York. 


The Court: Mr. Wilson, you may be actin pro hac 
Vice. ! 


You may proceed, gentlemen. 


Mr. McGrail: If the Court please, there is a eaten to 
strike a moving affidavit here. The plaintiff in response 
to the Government’s motion to strike has suggested that a 
new affidavit be substituted for the earlier affidavit and that 
another paper of supplemental points and authorities be 
submitted as supplemental points and authorities to the 
plaintiff’s motion. 


The Government is agreeable to that, and if it is all 
right with the Court, that moots the motion to strike. 


The Court: You withdraw the motion to strike, then? 
Mr. McGrail: Under those circumstances, Your Honor. 


The Court: Very well, the motion to strike 1 is being 
3) withdrawn. You may proceed, 


Mr. Wilson: If it please the Court, this is a mation fora 
summary judgment by the plaintiff, the First National City 
Bank of New York, for whom I appear. Involved also— 


The Court: Speak a little louder, Mr. Wilson. | 


Mr. Wilson: Involved also is a cross motion by the de- 
fendants to dismiss our complaint for lack of jurisdiction, 
and in the alternative for summary judgment. 


The Court: These are in effect cross motions for sum- 
mary judgment. 


Mr. Wilson: Cross motions. 


The defendants in this action are the three members of 
the Foreign Claims Settlement Commission and the United 
States Secretary of the Treasury. 


In this action, Your Honor, the plaintiff seeks a correc- 
tive judicial intervention by this Court, not a review, of the 
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act of the Commission in denying plaintiff’s claim against 
what is called the Soviet Claims Fund. 


Plaintiff’s claim was for $829,000 and the Commission 
—TI think this is very significant—declared it ineligible un- 
der the governing statute, 305(a)(1) of the Act, for consid- 
eration on the merits. 


And in this action also, Your Honor, we seek an injunc- 
tion which would restrain the Seoretary of the Treasury 
4 from making payments out of the Soviet Claims Fund which 
would reduce that fund below $829,000, the amount of plain- 
tiff’s claim. 
Before going into some necessary— 


The Court: You described in a general way the nature 
of the action, but specifically what do you seek, in addition 
to this injunction? 


Mr. Wilson: We seek a declaration of the law by this 
Court and a construction of Section 305(a)(1) of the Act, 
because we claim that the Commission misconstrued its 
jurisdiction. 

The Court: In other words, this is an action for declar- 
atory judgment. 


Mr. Wilson: It would amount to that, Your Honor. We 
ask that the Court consider the statute, construe it, and if 
the Court agrees with our construction, send the matter 
back to the Commission for consideration on the merits. 


The Court: Very well, you may proceed. 


Mr. Wilson: Before going into the necessary background 
and detail, I should like at the outset to give the Court a 
fairly full preview of some of the specific questions which 
this somewhat complicated case raises. 


May I say that it is the first case which has come before 
the courts with respect to the Soviet Claims Fund which was 
established in 1955 by amendment to the International 

5) Claims Settlement Act of 1949. 
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» The Court: What is the Code citation of the Act? 


Mr. Wilson: It is 22 U. S. C. 1641(d) (a) (1) and (2). 


Your Honor, it may possibly be a convenience to the 
Court—I have a pamphlet copy of the Act. 


‘. The Court: I am sure it will be helpful. 


Mr. Wilson: The particular section with which we shall 
in due course be concerned is 305(a) (1) as it anpenEs, in that 
pamphlet. 


q 


There were four prior cases relating to decisions of the 
= Commission which have been decided by the Court of Ap- 
peals for the District of Columbia, but all of those cases in- 
volve the Yugoslav Claims Fund set up under the treaty be- 
tween the United States and Yugoslavia in 1948. 


And furthermore, each of these four cases, as I shall 
show, involves international claims in what I might, I think, 
with fair accuracy describe as the more usual sense against 
that Fund. : 


The Court: I think it would be easier for me toitéiloxe 
the argument if you state just what the point is that I have 
to decide at the beginning—what the Commission ruled and 
what you claim I should do. And then I can foley your 
argument easier. 


Mr. Wilson: My point is this—there is an sete lot of 
surrounding territory here, Your Honor, but I shall try— 


6) The Court: I always try to concentrate on the point I 
have to decide. 


Mr. Wilson: I was going to come to that immediately, 
but I will try to anticipate myself. 


Your Honor will find in section 305(a) (1) of the Act, and 
this presupposes, a lot of background, that section 305(a) (1) 
of the Act empowers the Commission to receive and deter- 
mine the following claims in accordance with applicable 
substantive law, including international law. Claims of 
nationals of the United States against Russian nationals— 
I am deleting the superfluous words in the interest of 
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brevity and clarity—originally accruing, and the significant < 
words to which I would direct Your Honor’s attention, 
originally accruing in favor of a national of the United 
States with respect to which a judgment was entered in or 
a warrant of attachment issued from any court of a state v 
of the United States in favor of—there are those words 
again—in favor of a national of the United States, with 
which judgment or warrant of attachment a lien was 
obtained by a national of the United States prior to Novem- 
ber 16, 1933, upon any property in the United States which 
had been collected by the Government of the United States 
pursuant to the Litvinov assignment. 


I have in mind in due course to say something to Your 
Honor in explanation of the Litvinov assignment, but that 
is the governing statute which we claim that the Commission 
misconstrued and on a basis of which it declared our claim 

7) ineligible for consideration. 


The Court: Yes, but what is the point? Why is it 
declared ineligible? And what do you contend? 


Mr. Wilson: It is declared the claim ineligible because 
our claim, our attachment judgment lien, had been obtained 
in the name of a British national, namely, a man named 
Grant. But that claim had been obtained by him in his 
capacity as an assignee for collection only. 


The Court: Then did the Commission dismiss the 
claim? What did it do with the claim? 


Mr. Wilson: They denied it. 


The Court: But you said in your opening something that 
mystified me a little bit: That you did not seek to set 
aside the action of the Commission. You said something 
to that effect. 


Mr. Wilson: This Court, as I undertsand it, has no 
capacity really to set aside the action of the Commission 
nor to review the action of the Commission. 


The Court: You seek a declaratory judgment to the 
effect that the decision of the Commission was erroneous. 
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Mr. Wilson: That its construction of its jurisdiction 
under section 305(a)(1) was erroneous. : 


The Court: I cannot hold that an opinion of some _— 
was erroneous. You mean that you are seeking that this 
Court hold that the decision dismissing the claim was 
erroneous, that it? 


8) Mr. Wilson: Yes. It was erroneous because the Com- 
mission misconstrued its jurisdition, declared the claim 
ineligible, never considered it on the merits, and, as I shall 
show, violated our constitutional right of due process 
because we had a vested property interest in this peouet 
Claims Fund. 


The Court: All I wanted to get at the bejianinal is the 
issue, rather than the reasons. You say that the Commis- 
sion dismissed the claim because it was in the name of a 
British subject, and your contention is he was id an 
assignee for collection. 


Mr. Wilson: And a trustee. 
The Court: And a trustee. 
Who is the true owner? 


Mr. Wilson: The First National City Bank was at all 
times the full beneficial owner of the claim. 


The Court: I think I see the point now. 


Mr. Wilson: And also may I just anticipate inyself 
again: Prior to the Litvinov Assignment which was Novem- 
ber 16, 1933, the City Bank not only was the full beneficial 
owner of this claim, but Grant assigned back to it his bare, 
naked legal title as trustee, as well. So that it owned the 
claim, the attachment judgment lien in all capacities: about 
three months before the Litvinov assignment. 


There were four cases relating to decisions of the Com- 

mission which have been decided by the Court of Appeals 

9) for the District of Columbia. All of those involve this 
Yugoslav Claim Fund. 
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In our case—and I think this is a decisive difference, « 
Your Honor—we have involved a claim, as I have indicated, 
based upon an attachment judgment lien owned by the City 
Bank, which was created on March 13, 1933, under the laws 
of the State of New York against funds of a Russian cor- o 
poration, the Russo-Asiatic Bank. 


In holding as it did, as a matter of law, that our claim 
was ineligible for consideration on the merits, and in 
denying it, the Commission would deprive the plaintiff here 
of a vested property right. No other case that has come mn 
before the courts—the Court of Appeals in this District or 


anywhere else that we know—has raised that question. 

The Court: I don’t think I can pass on the constitutional “ 
question, can I? You would have to ask for a three-judge ' 
court. Are you seeking a preliminary injunction here? “ 


Mr. Wilson: We are seeking an injunction against the 
Secretary of the Treasury so that while this matter is 
being considered in the Court here, the Treasury will not 
pay out sums. 


The Court: As a matter of procedure, if you are raising 

a constitutional question and are asking for a preliminary 

injunction, and if your constitutional question has sub- 

stance, you have to move for the convening of a three-judge 

10) court under the proper provision of the Code, because in 

such an action a single judge may not determine any con- 
stitutional question. 


Mr. Wilson: I think, directly at this point— 

The Court: Are you raising the constitutionality of any 
statute? 

Mr. Wilson: Not at this point, not of section 305(a) (1). 

The Court: Then what is your constitutional question? 


Mr. Wilson: The constitutional question arises in this 
way. The question is whether or not the Commission acted 
as it was bound to do, within the scope of its statutory juris- 
diction and power. 
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The Court: That is not a constitutional question. 


Mr. Wilson: It construed the statute, and more particu- 
larly, the statute relating to those words, ‘‘in rence ot’, 
as excluding beneficial ownership. ! 


The Court: I don’t see any constitutional question here. 
It is a question of statutory construction. 


Mr. Wilson: I think that is right. But there is, never- 
theless, Your Honor, a constitutional resultant, because if 
they were not right in excluding our claim as ineligible with- 
out a hearing on the merits, then there was a denial of due 
process. 


The Court: Not if they correctly construed the statute, 
Mr. Wilson: Not if they correctly construed it. — 


The Court: Therefore, the question of due process 
doesn’t come in at all. The question is whether they cor- 
rectly construed the statute. An incorrect construction of 
the statute does not mean—it is error, but it does not mean 
a denial of constitutional rights. 


I think we ought to clarify our thinking on that si 


Mr. Wilson: May I say this, further, on the constitu- 
tional angle, and that was discussed at great length in some 
of the cases in the Court of Appeals in this District, that if 
our vested property right as an attachment judgment lien 
holder was taken away improperly without just compensa- 
tion, that would be a violation of our constitutional pets 
under the Fifth Amendment. 


The Court: Mr. Wilson, I suggest you confine yoursl 
to the question of statutory construction. 


Mr. Wilson: The Commission, as I say, decided this 
claim as a matter of law in the construction of the statute, 
and what we are asking for here, and this is why I think 
this differs from all the other cases—what we are seeking 
here is in effect a return of our own property which the 
United States now holds in trust as part of the Soviet 
Claims Fund. 
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It is our contention, as I have said, that the jurisdiction, 

' the Commissioner erroneously construed its jurisdiction, 

12) denied that claim as ineligible, and as a result we would be 

' deprived of our vested property interest without just com- 
pensation. 


The Court: Well, you wouldn’t be if they correctly 
construed the statute. 


Mr. Wilson: Not if they correctly construed it. 


The Court: Therefore, the question is, did they cor- 
rectly construe the statute. 


Mr. Wilson: The four cases referred to which the 
Government claims are dispositive here each involved a 
consideration of the cases on the merits. That differs from 
ours. And therefore, the Court of Appeals in each of those 
four cases—there is the deVegvar case, the Dayton case, 
the Haas case, and the American and European Agencies 
case—the Court of Appeals held in each case that errors by 
the Commission in the result reached, in the admissibility 
of evidence, in legal rulings, were not grounds for judicial 
intervention in the face of the Congressional fiat that the 
Commission’s determination shall be free of judicial review. 


We will face that issue very squarely here— 


The Court: Mr. Wilson, the thought occurs to me that 
what you are really doing, or endeavoring to do, 1s answer- 
ing the Government’s argument. I am wondering whether 
it wouldn’t be better for both sides if I heard the Govern- 
ment on their motion to dismiss for lack of jurisdiction, and 

13) then I heard you. Because what you are doing is anticipat- 
ing their argument and answering it before I have heard 
their argument. 


Mr. Wilson: May I say this, Your Honor, this matter 
does involve—it is always impossible to say just what prior 
cases have come before a court—does involve a lot of his- 
tory about the Litvinov assignment, what— 


The Court: I understand. I am only thinking that it 
would be better—there are cross motions here, and the basic 
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» motion I would say would be the defendant’s motion to dis- 

miss for lack of jurisdiction. I think it might be better if I 
heard the Government in support of the motion, first, and 
| then J heard you in opposition. Because you are aREVOENE 
re an argument that you are anticipating. ! 


|» Mr. Wilson: No, I am trying to tell the Court why_that 
the Commission cannot be—the nub of the question— 


The Court: I am going to hear the motion to dismiss for 
lack of jurisdiction, the Government’s motion. It is at the 
very threshold of this case, and I think I ought to hear it 
separately. Of course, it being the Government’s motion, I 
will hear the Government counsel first, and then pom in op- 
position. 


Mr. Wilson: May I say just a further word, Your a 

I think there are two key questions: Can this Court inter- 

vene judicially to correct the misconstruction of the statute; 

and second, if it can examine that question, and we say it 
14) can, was the Commission right or wrong. 


The Court: Of course, I understand all that, that ie why 
I want to hear the motion to dismiss for want of jurisdiction 
first. Because if I grant the motion, I don’t reach the sub- 
stantive question. If I deny the motion, I will reach that 
question and hear you on it. | 

So I think I will hear the Government’s motion to dis- 
miss for want of jurisdiction, and then hear you in opposi- 
tion and dispose of that motion first. If I deny the a 
then I will hear your motion, Mr. Wilson. 


Mr. McGrail: If it please the Court, it is correct . that 
basic to this case is the Foreign Claims Settlement Com- 
mission’s interpretation of a statute. The plaintiff says in 
essence— 


The Court: Are you moving for lack of jurisdiction? 
Mr. McGrail: Yes, I am, Your Honor. | 


The Court: Because your motion doesn’t quite say that. 
You state it orally. 
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Your motion is to dismiss on the ground that the plain- 
tiff has not stated any grounds for which relief may be 
granted. That is the motion based on insufficiency, rather 
than for lack of jurisdiction. 


Mr. McGrail: I improperly worded that motion. 
The Court: Do you wish to amend your motion? 
Mr. McGrail: Yes, Your Honor. 


The Court: So that it will be a motion to dismiss for lack 
15) of jurisdiction? 


Mr. McGrail: Yes, Your Honor. 
The Court: The motion will be deemed so amended. 


Mr. McGrail: However, basic to this case—the first issue 
—yYour Honor, is whether there is any jurisdiction, whether 
this Court can review a decision of the Foreign Claims Set- 
tlement Commission. 


The four cases by this Court of Appeals, referred to by 
Mr. Wilson, include as a first case the de Vegvar case— 


The Court: Tell me what your point is before discussing 
the cases individually. 


Mr. McGrail: Your Honor, Section 314 of the statute, 
which the Court has before it, provides that the Commis- 
sion’s decision shall be final on all questions of law and 
fact, and shall not be reviewable by any court of law. 


And I would like to point out at this point, Your Honor, 
that Congress, when it passed this amendment to the 1949 
Act, also incorporated section 4(h) of the 1949 Act; sec. 
4(h), Your Honor, is section 1623 (h) in Title 22. Itisa 
provision identical, word for word, practically, with section 
314. 


So Congress twice said in respect to the Soviet Claims 
Fund, it will not be reviewable and the Commission decision 
‘shall be final. 


The Court says in the four cases, the Court of Appeals 
said in the four cases which came before it, that the Com- 





. 16) 


17) 





18) here. 
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mission decision would not be final. The Court there was 
interpreting section 4(h) of the 1949 Act, which, as I,say to 
Your Honor, also applies to the Soviet Claims Fund. 


The Court: Do you have the cases with you? Do you 
have the books here? 


Mr. McGrail: Your Honor, I have the deVegvar ie 
I do not have the books, Your Honor. I have the slip 
opinion. | 


The Court: Do you have the opinions? 
Mr. McGrail: Yes, Your Honor. 
The Court: Proceed. 


Mr. McGrail: The other three cases follow the de- 
Vegvar case. I have the slip opinions here also. 


In respect to the first of the four cases by the Court of 
Appeals, the deVegvar case, the court had said that the 
claimant was not eligible because she had been naturalized 
as an American citizen at a time after her property was 
taken by the Yugoslav government. The claimant there 
said that if the Commission were to look at the Yugoslav 
statutes it would find that the property was not taken until 
a date after she was naturalized as an American citizen, 
and therefore she would be eligible. And she referred to a 
provision of the statute that the Commission shall apply, 
among other things, the applicable principles of a 
tional law, justice, and equity. 


The Court of Appeals did not go into the merits of that 
contention because it said, at page 642: 


‘‘Errors in the result reached, or errors in the 
admission of evidence or in the making of a legal 
ruling—assuming such errors to have been made—are 
not grounds for judicial intervention in the face of the 
Congressional fiat that the Commission’s determina- 
tions shall be free of judicial review.’’ 


I say, Your Honor, that we have a similar sitnation 





140 | 
Transcript of Hearing of October 30, 1957 


The Court: What about the other three cases? What ¢ 
do they hold? I 


Mr. McGrail: The other three cases follow the de- 
Vegvar case, and in one—I believe it is the Haas case, 
Your Honor—the claimant claimed that it had a vested 
property interest in the Yugoslav claims further because “ 
the treaty between this country and the Yugoslav govern- 
ment provided that the Yugoslav government would pay 
the United States about $17,000,000 in full and final settle- 
ment of all nationals of the United States. The plaintiff 
there claimed he had a property interest and he was being 
deprived of his property interest without just compensa- 
tion, and the Court said No, there is no review here; there 
is no taking of property without just compensation. 


The plaintiff in the present case, Your Honor, suggests 
that although the Court of Appeals has held there is no 
judicial review of a decision of a Foreign Claims Settle- 
ment Commission, the plaintiff suggests there is an ex- 
ception and that exception, according to the plaintiff, is 
when the Commission’s decision results in a deprivation of 
a constitutional right. 


I would like to refer for a moment to the deVegvar 
decision, Your Honor, because it is that decision upon 
which the plaintiff bases or premises this contention. In the 

19) deVegvar case, on page 642, the Court said: 


‘““We may assume for purposes of argument that 
the provisions of Section 4(h)’’—that is the non-re- 
viewable section— ‘‘would probably not prevent 
judicial relief in the situation—to illustrate—where a 
claimant is denied consideration by reason of his race, 
creed, or color.’’ 


The Court of Appeals did not say there is such an 
exception; it said, we may assume it for the purpose of 
this case. 


I believe this is pointed up also in the American and 
European Agencies case, footnote 4, where the Court re- 
fers to that again. 
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The most that the Court of Appeals has said, Your 
Honor, is that there might possibly be judicial review if 
there is a denial on the basis of race, creed, or color. In 
such a situation the claimant has no alternative. 


We have a different situation here: It is an alleged 
deprivation of property without just compensation. The 
plaintiff, even assuming all his allegations, would have an 
alternative remedy. If his property has been taken, it is 
very simple. He can file suit in the Court of Claims for 
the taking of his property, but there is no place in any of 
these decisions where the Court of Appeals suggests there 
might be a taking of private property, and in effect I think 


20) the Court says most in the Dayton and Haas cases.’ 


Your Honor, that is my first point: non-review. 


My next point is, even assuming the plaintiff rg, con- 
tention that there might be review if there is taking of 
property without just compensation, I would like to ap- 
proach that point next. 


oe Court: Make it very brief. 


r. McGrail: The property which the plaintiff has, 
ome Honor, is in essence a so-called lien which arose in 
1933 in New York. The only thing the plaintiff did at that 
time—and actually the plaintiff did not do it; Herbert 
Grant, the assignee of the plaintiff did it—was to apply for 
a warrant of attachment in the New York court, in Staten 
Island. A copy of that warrant was served on the plain- 
tiff as well as on the Guaranty Trust Company, of New 
York. Nothing further was done. 


The Court: What is your point? Let’s start by stgting 
what points you are trying to make so that I can follow 
your argument. 

Mr. McGrail: The point is (1) there has been no taking 
by the United States; and (2) if there has been a tans it 
happened many years ago. 


In respect to the first point the United States dbiained 
the funds, against which the plaintiff is claiming, from the 


21) Guaranty Trust Company of New York as the result of a 


lawsuit, United States vs. Guaranty Trust Company, re- 
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ported in 58 Fed. Supp. In that case the Government 
obtained a judgment and obtained some $3,000,000 from the 
Guaranty Trust Company. The plaintiff claimed that that 
$3,000,000 represented deposits of the Russo-Asiatic Bank 
against which it had alien. If it does, the plaintiff’s remedy 
is against the Guaranty Trust Company. It is not against 
the United States. And furthermore, that is when the 
taking occurred, in 1938, and the statute of limitations 
bars it at the present time. 

Thank you. 

The Court: Now I will hear you on the motion. 

Mr. Wilson: First, I should like to attempt to deal a 
little more thoroughly with the deVegvar decision in the 
Court of Appeals in 1955. Here is what the Court said. 
It said that: 

‘No doubt the provisions of Section 4(h) do not 
bar certain types of judicial action.’’ (That is the non- 
reviewable section.) 


The Court: Where are you reading from? 


Mr. Wilson: It must be about page 641. The case is at 
640. I will read it accurately, Your Honor; I have the 
quote. 


The Court: Oh, yes, I have it. 
Mr. Wilson: Yes, at page 642 (Reading): 


‘‘No doubt the provisions of Section 4(h) do not 
bar certain types of judicial action. We may assume 
for purposes of argument that the provisions of Sec- 
tion 4(h) would probably not prevent judicial relief in 
the situation—to illustrate—where a claimant is denied 
consideration by reason of his race, creed, or color.’’ 


And here is a significant portion which my friend 
omitted to read. The Court went on to say: 


‘‘No violation of constitutional right is suggested 
here: Plaintiff-Appellant makes no contention, for 
example, that the United States has taken her prop- 
erty without paying for it.’’ 
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; We do make such contention. 


The Court: I don’t think that there was a ciibotantisl 
constitutional question because the real question is, Did 
the Commission correctly construe this statute? If it 
incorrectly construed the statute it committed error. If 
it correctly construed the statute obviously there is no 
violation of constitutional right to take it. If it miscon- 
strued the statute and committed error, is it the kind of 
error that this Court can review? 


Mr. Wilson: Yes, Your Honor. If it misconstrued the 
statute, and this is the distinction—I am laboring to make 
23) it clear—all those cases in the Court of Appeals were cases 
where the Commission had considered the claims on the 
merits. When the Commission considers a claim on the 
merits then the Court of Appeals has said that even if it 
is wrong in the result, even if it is in error in the admission 
or exclusion of evidence, even if legal rulings—which I 
take to mean legal rulings incident to consideration on the 
merits—then the fiat of Congress which says there| shall 
be no review is conclusive and final. 


The Court: Let’s explore that a little bit. th the 
deVegvar case the Commission held that the claim should 
not be allowed on the ground that the plaintiff’s property 
had been taken before the plaintiff became a citizen of the 
United States. In this case the claim was that it was de- 
termined on the ground that the nominal claimant is a 
foreign national. In neither event did the Commission pass 
upon the merits of the claim. How do you distinguish the 
deVegvar case? ! 





Mr. Wilson: In the deVegvar case there were two 
essential issues which the Court calls attention to. | 


The Court: They did not decide the merits of the claim. 
They decided in the deVegvar case that the claim did not 
come within the act because the property was taken before 
the plaintiff had become a naturalized citizen. 


Mr. Wilson: The Commission excluded evidence, for 
24) example, of the Yugoslav law, the Court will find from the 





I —)——— EE EEE SSS SSS FI ee 


144 
Transcript of Hearing of October 30, 1957 


opinion. That was or may have been an error in a legal 
ruling or in the admissibility of evidence. 


Then also there is another issue of fact: When was 
plaintiff’s property taken away? Was it before she be- , 
came a national or afterwards? Those were all internal | 
issues, either resolving issues of fact or of law, but incident . 
to a consideration on the merits. And therefore the Court : 
of Appeals said that in the face of the Congressional fiat 
that there be no review, it could not intervene. 





Now, wherein do we differ from that? 
The Court: How do you distinguish the Haas case? 


Mr. Wilson: The Haas case, also similarly, let me read 
to Your Honor— 


The Court: No. Tell me how you distinguish it. 


Mr. Wilson: I distinguish it in this way, that the issue 
there was whether the plaintiff was a national of the United 
States at the time Yugoslavia took her property; whether 
the United States Government had undertaken—as a mat- 
ter of fact now incident to consideration on the merits— 
whether it had undertaken to release her claim against 
Yugoslavia; and whether the officials of our State Depart- 
ment had undertaken to include the plaintiff’s claim under 
the provisions of the United States treaty with Yugoslavia. 


The District Court dismissed that and said it was not 
25) a proper ground for judicial intervention. The Court of 
Appeals affirmed and said: 


‘<The case is thus of the same general sort as was 
presented in deVegvar vs. Gillilland.’’ 


And I think what the Court of Appeals meant there was 
that if there was error in the result of legal rulings, in 
admissibility of evidence, in the resolution of issues of fact, 
they were all internal to the consideration on the merits, 
and therefore not reviewable. 


In our case we have something decidedly different. 
From a reading of the final decision it will clearly appear 
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that the Court said that propositions of law were determi- 
native. That proposition of law was its construction of 
the jurisdiction of the governing statute, and it miscon- 
. strued that statute, we claim, misunderstood its jurisdic- 
| tion, and therefore was acting outside of its Congres- 
sionally delegated powers and without authority, and that 
is a very, very different thing. 


The Court of Appeals in Brannan vs. Stark, in this 
district, said: 


‘‘In short, it is an administrative construction of 
the act.’’ | 


\ 


Here is the difference: It is one not of degree but of 
kind. One thing the Commission cannot do is determine 
finally for itself the extent of its own jurisdiction. That 

26) is a judicial function. And that is what the Commission 
did here. Here is what the Court of Appeals in Brannan 
vs. Stark said, in 1950: 


‘<In short, it is an administrative construction of the 
Act. While such constructions are entitled to gene 
weight, yet’’— 


The Court: I am familiar with the case because I tried 
the case. There was a different question involved there. It 
wasn’t a question of the jurisdiction of the administrative 
agency but whether what the administrative agency tried 
to do was within the four corners of the statute, which was 
a different question. Also, there was no statute, as there is 
here, making the decision of the agency final and conclusive. 
So I am afraid that Brannan vs. Stark won’t be of assistance 
to you because the plaintiff there was not confronted iby a 
statutory provision making the administrative action final 
and conclusive. | 

Mr. Wilson: Your Honor, I am interested in this state- 
ment of a principle that has been affirmed again and ‘gem 
by the United States Supreme Court. 


The Court: That statement is quite correct, but the 
point is that here we have a statute making the determina- 
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27) tion of the agency final and conclusive. In that case we 


had no such statute, and so it is really futile to—you know 
a statement in a legal opinion is of no value except in con- 
nection with the point it decides and the facts presented. 
Otherwise it becomes a dictum. 


Mr. Wilson: That is certainly sound. 


The Court: You proceed in your own way, but I wanted 
to suggest that case is not helpful. 


I would have no hesitancy in holding that this Court has 
jurisdiction if it were not for that provision of the statute 
which says the agency’s action shall be final and conclusive. 


Mr. Wilson: May I address myself to that? The ques- 
tion then is how far can Congress go in immunizing itself 
and the action of a Commission or administrative body by 
making such a non-reviewable statute? And this is what I 
think the cases hold. They say that if the Commission or 
the administrative body considers the case on the merits, 
reaches the wrong result, is in error in admissions of evi- 
dence or in internal legal rulings, there is nothing that 
the Court may do about it, but there is a sharp and stubborn 
line of resistance to that, and that is this: That the Com- 
mission cannot determine the limits of its own jurisdiction. 
And what is more, even Congress cannot direct the agency 
or an administrative body to deprive any claimant of a 
vested legal right, or violate his constitutional rights, so 
that the sharp question that we have here, which differen- 
tiates this case from all the others that we have been talking 


' 28) about, is this jurisdictional question. There we must stop, 


because as the United States Supreme Court said in Social 
Security Board vs. Nierotko: 


‘‘An agency may not finally decide the limits of its 
statutory power. That is a judicial function.’’ 


And again the principle has been stated many times. 
I like the way Justice Brandeis put it in Crowell v. Benson. 
He said: 


‘*With respect to them (administrative bodies) the 
function of the Court is not one of review but essen- 
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tially of control—the function of keeping them with 
their statutory authority.”’ 


The Court: This is not a question of authority. This 
is a question as to whether the plaintiff is a qualified 
claimant under the act. It is not a question of the juris- 
diction of the Commission. And the Commission held that 
the plaintiff was not a qualified claimant under the Act. 


Mr. Wilson: And the reason it did that, Your Honor, 
was because, as we say, it misconstrued the power which 
Congress had directed it to exercise, and it misconstrued 
that power in that it failed to recognize that beneficial 
owners of claims, those equitably entitled to the judgment 
lien, the vested property interest, were those who are 'to be 
protected under the provisions of Section 305(a)(1) of 

29) which the Commission took the highly technical view that 
unless the attachment judgment lien was obtained in the 
name of and on the application of—in just so many words— 
then the claimant was not, unless it was a United States 
national who made such claim. under the act. It was 3 out, 
under the act. 


We say that Congress meant what it said when it Locks 
of an attachment judgment lien in favor of a United States 
national, and at all times the plaintiff here was the bene- 
ficial and equitable owner of this claim; and Grant, in 
whose name and on whose application the attachment judg- 
ment lien was obtained had nothing more than a bare legal 
title. He was an agent for collection. He paid over all the 
proceeds of the action to the claimant, and the judgment 
was later assigned to the plaintiff, the attachment indgment 
lien, and he got absolutely nothing. 


And may IJ say that under the laws of New York that i is 
customary procedure. Many banks scarcely ever sue in 
their own names. They assign to agents for collection, 
as trustees. 


The Court: Why? 


Mr. Wilson: Reasons of policy, I suppose. They ines 
not to be known as too litigious institutions, perhaps— 
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I don’t know; anyone’s guess is valid on that. But it is 


perfectly proper under Section 210 of the Civil Practice Act 
of New York which says that a trustee of an express trust 


30) may sue without joining with him the person for whose 


benefit the action is prosecuted. 


Your Honor will notice in the preface of 305(a)(1) of 
the Act the Commission is directed to decide these claims 
under the applicable substantive law including international 
law. 


We come within the purview of both those directives 
because this attachment judgment lien and the judgment 
were obtained properly under the substantive law of New 
York. From March 1933 on we had a vested property right, 
and we could not be deprived of it either by Congress or by 
the Commission. That was recognized by Congress be- 
cause, if Your Honor will look at Section 305 you will find 
it is divided into two parts. There is 305(a)(1), which is 
the one under which we come, dealing with the attachment 
judgment lien holders. We say ‘‘beneficially and equitably 
entitled’’ is the real test. Under (a)(2) Your Honor will 
find the Commission is to deal with claims against the 
Soviet Government in which there are no vested property 
rights, and in those cases the claimants are paid off pro 
rata out of the fund as far as it will go. But in our case the 
Congress said that the attachment judgment lien holder 
must be paid off in full as preferred claimants with interest 
out of the property against which they had an attachment. 
So that Congress itself recognized the constitutional prob- 
lem here, and Congress said, we cannot divest these people 


31) of their adjudicated property rights, and when the Com- 


mission here takes the view that because the First National 
City Bank, the claimant here, was the beneficial, equitable 
owner, it was therefore ineligible for consideration on the 
merits, and on that sole question denied this claim, we say 
that it not only misconstrued its jurisdiction under the stat- 
ute—not an ordinary question of law; that is the ultimate 
question of law—it misconstrued that; it denied our claim; 
it defeated the intent of Congress; and it would, if not 
judicially corrected by this Court, deprive us of our vested 
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property rights without just compensation, and that is why 
this case is different, Your Honor. 


I can’t say that too emphatically. We are dealing with 
an adjudicated property right. We are asking here, and 
the Congress recognized it in that section, not that we be 
allowed in the discretion of the Commission a percentage 
pro rata out of a fund; we are in effect saying to the Com- 
mission an to the United States, we have property which is 
presently under the Litvinov Assignment being held by the 
Treasury Department of the United States. It is a ea 
in the Soviet Claims Fund. 


We are asking you to return that property to us. You 

hold it in trust, and Congress recognized that that was a 

valid request because in 305(a) (1) it said, You have to pay 

such claimants in full, with interest, because they have an 
32) adjudicated property interest. 


The Court: Congress could have required pro rate pay- 
ments in that case also. 


Mr. Wilson: No. | 


The Court: There is no constitutional provision which 
requires Congress to recognize these claims and have them 
paid out of this fund. That was within the grace a Con- 
gress, was it not? 


Mr. Wilson: Not as to this. 


The Court: Suppose Congress had never passed this 
act, no claimant could have got this money out of the fund. 


Mr. Wilson: But Congress did pass the act. ! 
The Court: So there is no constitutional right involved. 


Suppose Congress passed an act confiscating this fund, 
as some people have advocted, then nobody’s constitutional 
right would be violated. Some people might = the 
axpadiency of the statute. 


Mr. Wilson: I say constitutional rights would be vio- 
lated, and that Congress could not do any such thing. And 
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I say further that if Section 314, the non-reviewable sec- 

tion, were construed to permit Congress, or the Commission 

to take away adjudicated property rights, then it would be } 

an unconstitutional act of Congress. Neither Congress it- * 
33) self, nor Congress acting through an administrative agency, 

can take away a proper constitutional right. That is what 

the Supreme Court has said, and it can’t be done directly or 

indirectly. 


And in that connection I would like to read just what Mr. " 
Justice Hughes had to say about that in the St. Joseph | 
Stockyards case. He said: 


‘Under our system there is no warrant for the view 
that the judicial power of a competent court can be cir- 
cumscribed by any legislative arrangement designed to 
give effect to administrative action going beyond the 
limits of constitutional authority.”’ 


Congress can’t do it and its administrative agencies 
can’t doit. This Court does not have it in its power to re- 
view the decision of the Commission if rendered on the 
merits. It does have a right to intervene judicially to cor- 
rect the basic misinterpretation of the Commission of its 
delegated authority under the governing statute. And that 
is where we say the error comes here. And this is the ulti- 
mate question. 


I visualize these things. When the Commission is think- “ 
ing about the merits it can make a lot of mistakes as long as 
it is functioning within the ambit of its authority as dele- 
gated by Congress, but once it ceases to function within its 
delegated powers it is a group of men without authority, 
without law, without legal warrant or justification. There- 
34) fore, as Mr. Justice Brandeis said, the function of the court 
is one of control to keep the Commission functioning within 
its powers. 


I realize we are going over things a little quickly here— 


The Court: Not at all. It is much easier to convince 
me by a short argument than by a long one. 








35) 
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Mr. Wilson: I hope Your Honor is not intimating Iam 
arguing too long. I would like to be brief within the ambit 
of clarity and completeness. 


The Court: I think you have made your point very clear. 


Mr. Wilson: May I say this: The Government itself, 
as Your Honor will note from Footnote 4 in the as tne 
case, said: 


“<Tf the agency ’s failure to follow prescribed ine 
resulted in the denial of a constitutional right, ‘the va- 
lidity of a blanket non-reviewability clause would in- 
deed pose a grave and difficult constitutional question.’’ 


That is what the Court said in the majority opinion. 


Then in the footnote the Court pointed out—I shouldn’t 
have said the deVegvar case—a more recent decision, Amer- 
ican and Kuropean Agencies, Inc., decided in June of this 
year—there the Court said in a footnote: 


“Tt may well be that if the denial of a constithtional 
right were persuasively alleged, the courts would seek 
a construction of the non-reviewability statute’ which 
would allow review of such questions, thereby obviat- 
ing consideration of the more fundamental constitu- 
tional question.”’ | 


And we take it that what it meant by the ‘‘more _— 
mental constitutional question’? was whether or not Sec- 
tion 314, the non-reviewability section, was valid at all if 
it purported to exclude any intervention by the Courts. 


And in the deVegvar case the Government itself said 
in its brief, as Your Honor will note, the Court pointed out: 


‘Tt is here assumed that, were this an area in which 
constitutional rights were or might be involved, Con- 
gress could not prevent the vindication of such rights 
in a judicial tribunal.’’ ! 


That is what my friend said in the deVegvar case. 
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I haven’t had a chance to go into it but I would like to 
say a little bit about the interpretation. The first question 
is, Can this Court review, can this Court intervene? 


The Court: I don’t care to hear at this stage of the 
case anything about the correctness or incorrectness of the 
interpretation of the statute. 


I really think you have made your point. 
36) Mr. Wilson: Very well, sir. “ 


The Court: I don’t think I care to hear anything 
further from the Government. 


ay Ruling of the Court 


The Court (Hourzorr, J.): This action is brought 
against the Foreign Claims Settlement Commission of the 
United States for a declaratory judgment and injunction 
to review a denial of the plaintiff’s claim by the Commis- 
sion. The Commission is given jurisdiction to pass upon 
certain claims of nationals of the United States against 
Russian nationals originally accruing in favor of a national 
of the United States with respect to which a judgment was 
entered or a warrant of attachment issued from any court 
of the United States or a state of the United States in favor 
of a national of the United States. 


The plaintiff filed a claim of this kind but the claim 
was denied by the Commission on the ground that the claim 
had been owned of record by a foreign national and not a 
national of the United States. The position of the plaintiff 
is that the foreign national was an agent or trustee for 
the plaintiff, and that the plaintiff, who admittedly is a 
national of the United States, was at all times the beneficial 
owner of the claim. 


The Commission held that the question was whether the 
claim was owned of record by a national of the United 
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States. It reached the conclusion that, irrespective of who 
was the beneficial owner, since of record it had been owned 
by a foreign national the claim did not come within the Act. 


38) The purpose of this suit is to set aside this action of the 
Commission and to declare its decision erroneous as placing 
too narrow a construction on the statute. It is urged that 
the statute should be construed broadly enought to cover 
claims of which the beneficial owners are nationals of the 
United States, even though the nominal owner of record 
is not such a national. | 


The governing statute (Section 1641(m) of 99 Uv. S. 
Code, Section 314, the Act of August 9, 1955) provides that 
the action of the Commission in allowing or denying any 
claim shall be final and conclusive on all questions; of law 
and fact, and not subject to review by any other official of 
the United States or by any court by mandamus or other- 
wise. On the basis of this provision the Government moves 
to dismiss the complaint for lack of jurisdiction. 


The Court is of the opinion that the motion is well 
founded. It is claimed by the plaintiff, in effect, that the 
Commission misconstrued the statute. Were it not for the 
section to which reference has just been made it may well 
be that the action of the Commission would be subject to 
judicial review, but the statute expressly provides that the 
action of the Commission in allowing or denying any claim 
shall be final and conclusive of all questions of law and 
fact, and not subject to review by any court, by mandamus 

39) or otherwise. 


The Court disagrees with the contention of the plain- 
tiff that there is a question of the jurisdiction of the Com- 
mission, and further that there is a constitutional question 
lurking in this controversy. The Court is of the opinion 
that the only question involved is whether the statute 
should be construed as covering claims of the type. owned 
by the plaintiff, or whether the statute should be construed 
as excluding claims of that type. This is purely a question 
of statutory construction. It is a question of law, the 


154 
Transcript of Hearing of October 30, 1957 


decision of which by the Commission is made final by the 
statute. 


In reaching this conclusion the Court is of the opinion 
that it is sustained by a series of decisions of the Court of 
Appeals for this Circuit, the deVegvar vs. Gillilland, 228 
F. 2d, 640; Dayton vs. Gillilland, 242 F. 2d 227, in which an 
application for certiorari was denied by the Supreme 
Court; Haas vs. Humphrey, 246 F. 2d 682, in which the 
certiorari was likewise denied by the Supreme Court; and 
American and European Agencies, Inc. vs. Gillilland, 
decided by the Court of Appeals June 27, 1957, not yet 
reported. 


In view of these considerations the motion to dismiss 
for lack of jurisdiction will be granted. 


Certificate of Official Court Reporter 


I, Chloe S. MacReynolds, hereby certify that the fore- 
going pages 1 to 40 constitute the official transcript of the 
proceedings had on October 30, 1957, in The First National 
City Bank of New York vs. Whitney Gillilland, et al. Civil 

/s/ Cuuore S. MacReynoips 
Action No. 562-57. 


Official Court Reporter 
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UNITED STATES DISTRICT COURT 


For THE Distrricr or CoLuMBIA 


THe Fiest NationaL Crry Bank 
or New York, 


Plaintiff, 
v. Civil Action No. 562-57 
WHITNEY GiLLaAND, et al., . 
Defendants. 
Order 


This cause having come before the Court on plaintiff’s 
Motion for Summary Judgment and defendants’ Motion to 
Dismiss or, in the Alternative, for Summary Judgment, the 
attached Points and Authorities in Support of said motions, 
the pleadings and exhibits herein, and argument of counsel 
having been heard, and it appearing to the Court that this 
Court does not have jurisdiction over the subject matter 
herein, it is this 18th day of November, 1957, | 


OxpekED that defendants’ motion to dismiss be and the 
same is hereby granted and the complaint beaver is 
dismissed. 

/s/ ALEXANDER Bitar 
Judge 


Certificate of Service 


I hereby certify that service of the foregoing Order has 
been made upon plaintiff by mailing a copy thereof to its 
attorneys, F. Gloyd Awalt and W. V. T. Justis, Esquires, 
822 Connecticut Avenue, N.W., Washington, D. C., thie 7th 
day of November 1957. 

/s/ Tuomas H. McGnan. 
Thomas H. McGrail 
Assistant United States Attorney 
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UNITED STATES DISTRICT COURT 


For tHe Distrricr or CoLuMBIA 


Tue Fimsr NationaL Crry Banx 
or New York, 


Plaintiff, 
v. Civil Action No. 562-57 
WHITNEY GILLILLAND, ef al., 
Defendants. 
Answer 
First Defense 


Answering specifically the numbered paragraphs of the 
complaint, defendants aver: 


1. The following paragraphs of the complaint are ad- 
mitted: 1, 2, 3, 6, 7, 8, 9, 10, 12, 13, 17, 19(a), 21, 22, 24, 
and 26. 


2. The following paragraphs of the complaint are 
denied: 19(u) and 23. 


3. The following paragraphs of the complaint are con- 
clusions or statements of law but if answer is required, 
they are denied: 4, 5, 11, 14, 15, 16, 18, 19(f), 19(h), 19(1), 
19(n), 19(q), 19(r), 28, 29, 30, 31, 32, 33, 34, 35, 36, 37, 38, 

9 and 41. 


4. Defendants are without knowledge or information 
sufficient to form a belief as to the truth of the allegations 
in the following paragraphs of the complaint: 19(b) 19(c), 
19(d), 19(e), 19(g), 19(i), 19(j), 19(k), 19(m), 19(0), 
and 19(p). 
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Answer 


5. The following paragraphs of the complaint are ad- 
mitted except as noted: 


19. Defendants deny that plaintiff’s ates for 
$829,633.85 was an individual claim rather than part 
of a larger claim, if such is the import of the allegation 
in the initial paragraph of 19. 


19(s.) Defendants deny the last sentence of para- 
graph 19(s) except that defendants admit that, Guar- 
anty Trust Co. paid over to the United States a sum of 
money approximately in the amount alleged as, a con- 
sequence of the litigation cited. 


131) 19(t). Defendants deny all allegations othds than 
that a sum of money approximately the amount. stated 
forms part of the Soviet Claims Fund. 


20. Defendants deny the allegation that one iof the 
grounds of the Commission’s proposed decision was 
as phrased, ‘‘(1) that Grant was a British subject.”’ 


25. Defendants deny the allegation that ‘‘the Com- 
mission made no finding that plaintiff had not estab- 
lished that, at all times, it held full beneficial equitable 
title to the claim, the attachments, the ieee a and 
the lien created thereby.’’ 


27. Defendants deny the allegation that one bf the 
grounds of the Commission’s decision was as phrased, 
‘‘that since Grant was a British subject.’’ 





40. Defendants deny the allegations in the last 
sentence and deny knowledge or information sufficient 
to form a belief as to the truth of future developynents 
alleged throughout this paragraph. 


Second Defense 


The Complaint fails to state a claim upon which relief 
may be granted. 


130) 
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UNITED STATES DISTRICT COURT 


For tHe Disrricr or CoLuMBIA 


Tse First Nationau Crry Banx 
or New York, 


Plaintiff, 
v. Civil Action No. 562-57 
Wurirney Guumuanp, et al., 
Defendants. 
Answer 
First Defense 


Answering specifically the numbered paragraphs of the 
complaint, defendants aver: 


1. The following paragraphs of the complaint are ad- 
mitted: 1, 2, 3, 6, 7, 8, 9, 10, 12, 13, 17, 19(a), 21, 22, 24, 
and 26. 


2. The following paragraphs of the complaint are 
denied: 19(u) and 23. 


3. The following paragraphs of the complaint are con- 
clusions or statements of law but if answer is required, 
they are denied: 4, 5, 11, 14, 15, 16, 18, 19(f), 19(h), 19(1), 
19(n), 19(q), 19(r), 28, 29, 30, 31, 32, 33, 34, 35, 36, 37, 38, 
39 and 41. 


4. Defendants are without knowledge or information 
sufficient to form a belief as to the truth of the allegations 
in the following paragraphs of the complaint: 19(b) 19(c), 
19(d), 19(e), 19(g), 19(i), 19(j), 19(k), 19(m), 19(0), 
and 19(p). 





157 
Answer 


5. The following paragraphs of the complaint are ad- 
mitted except as noted: 


' 19. Defendants deny that plaintiff’s dlaien for 
$829,633.85 was an individual claim rather than part 
of a larger claim, if such is the import of the allpgation 
in the initial paragraph of 19. 


19(s.) Defendants deny the last sentence of para- 
graph 19(s) except that defendants admit that Guar- 
anty Trust Co. paid over to the United States a ‘sum of 
money approximately in the amount alleged as a con- 
sequence of the litigation cited. 


131) 19(t). Defendants deny all allegations other than 
that a sum of money approximately the amount stated 
forms part of the Soviet Claims Fund. 


20. Defendants deny the allegation that sie of the 
grounds of the Commission’s proposed decision was 
as phrased, ‘‘(1) that Grant was a British subject.”’ 


25. Defendants deny the allegation that ‘‘the Com- 
mission made no finding that plaintiff had not estab- 
lished that, at all times, it held full beneficial equitable 
title to the claim, the attachments, the judgment and 
the lien created thereby.”’ 


27. Defendants deny the allegation that one of the 
grounds of the Commission’s decision was as phrased, 
‘‘that since Grant was a British subject.’’ 





40. Defendants deny the allegations in the last 
sentence and deny knowledge or information sufficient 
to form a belief as to the truth of future ae ee 
alleged throughout this paragraph. 


Second Defense 


The Complaint fails to state a claim upon which relief 
may be granted. 
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Answer 
Third Defense 


This Court lacks jurisdiction over the cause of action 
and subject matter herein. 


Fourth Defense 


The decision of the Foreign Claims Settlement Com- 
mission is not subject to judicial review. 


Fifth Defense 


This Court lacks jurisdiction to grant the relief re- 
quested. 
/s/ Ourver GascH 
Oliver Gasch 
Umied States Attorney 


/s/ Epwarp P. TroxEuu 
Edward P. Troxell, Principal 
Assistant Umted States Attorney 


/3/ BE. Rirey Casey 
E. Riley Casey 
Assistant Umted States Attorney 


/s/ THomas H. McGrar 
Thomas H. McGrail 
Assistant United States Attorney 


Certificate of Service 


I hereby certify that service of the foregoing Answer 
was made upon plaintiff by mailing a copy thereof to his 
attorney, F. Gloyd Awalt, Esquire, 822 Connecticut Ave., 
N. W., Washington, D. C., this 13th day of May, 1957. 


/s/ THomas H. McGram 
Thomas H. McGrail 
Assistant Umted States Attorney 
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138) IN THE : 

UNITED STATES DISTRICT COURT | 


For tHE Disrricr or CoLuUMBIA 


Tue First Nationa Ciry Banx 


or New York, : 


Plaintiff, : 
vs. Civil Action No. 562-57 
Wurryey H. Gumanp, et. al., | 
Defendants. | 
Affidavit | 


Crry or WasHINGTON 7 i 
District or CoLUMBIA 


I, CoantEs T. Brannan, being first duly sworn, do depose 
and say: 


First: I am the Chief of the Investments Branch of the 
Bureau of Accounts of the Treasury Department, duly 
appointed, qualified and acting as said officer. | 


Second: As Chief of the Investments Branch, I am 
charged with the custody of the books and records pertain- 
ing to the Soviet Claims Fund, which was created by Sec- 
tion 302 of the Act of March 10, 1950 as added by Section 3 
of the Act of August 9, 1955, 69 Stat. 571 (22 U.S.C. 1641a). 


Third: One of the items of money covered into said 
Fund pursuant to said Act represented the money recovered 
by the United States in the litigation mentioned in para- 
graph 19(s) of the Complaint. The total amount of said 
recovery was $3,364,939.69. 


Fourth: Said Recovery was deposited with the i 
urer of the United States by two Certificates of Deposit. 





oe ‘ 
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Affidavit 


One of said Certificates was in the amount of $3,000,000, 
dated October 24, 1947, and received and credited by the 

139) Treasurer of the United States on October 27, 1947. One 
of said Certificates was in the amount of $364,939.69, dated 
February 26, 1948, and received and credited by the Treas- 
urer of the United States on March 8, 1948. 


/s/ Cuartes T. Brannan 
Charles T. Brannan 


Subscribed and sworn to this 27th day of September, 1957. 


/3/ Davw T. McGr1 
Notary Public, District of 
Columbia 
(SEAL) My commission expires 
My commission Expires May 14, 
1959 


Certificate 


I hereby certify that Charles T. Brannan, the affiant 
in the within and foregoing affidavit, is the Chief of the 
Investments Branch of the Bureau of Accounts of the Treas- 
ury Department, duly appointed, qualified and acting as 
said officer. 


In Witness WHEzEOF, I have hereunto set my 
hand, and caused the seal of the Treasury 
Department to be affixed, on this 27th day 
of September, 1957. 


By direction of the Secretary of the 
Treasury: 
(SEAL) 
/s/ Roserr H. Perry, Jr. 
Chief 
Printing and Office Services Division 
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143) IN THE 
UNITED STATES DISTRICT COURT 


For tHE Distraicr or CoLuMBIA 


Tue First Nationa, Crry Banx 
or New York, 
Plaintiff, | 
v. Civil Action No. 562-57 


WHirtney GILLILLAND, ef al., 
Defendants. 


Consent Order Substituting Affidavit of MaclIburne Van Voorhies, 
Dated September 30, 1957, and Plaintiff’s Supplemental Points 
and Authorities on Motion for Summary Judgment in Lieu of the 
Affidavit of Macllburne Van Voorhies, Dated July 16, 1957, 
Filed in Support of Plaintiffs Motion for Summary Judgment. 


Upon consideration of the Defendants’ Motion to Strike 
the affidavit of MacIlburne Van Voorhies, dated July 16, 
1957, filed in support of Plaintiff’s Motion for Summary 
Judgment, of Plaintiff’s answer in opposition to said motion 
and of Defendants’ withdrawal of said motion to strike 
made during the course of oral argument on October 30, 
1957, it is this 14th day of November, 1957 


OrpvErEpD That the affidavit of MacIIburne Van Voorhies, 
dated September 30, 1957, and Plaintiff’s Supplemental 
Points and Authorities on Motion for Summary Judgment 
be substituted in lieu of the affidavit of MaclIlburne: Van 
Voorhies, dated July 16, 1957, filed in support of Plain- 
tiff’s Motion for Summary Judgment. 


Joun J. ee 
I Consent: Judge 
(sg) THomas H. McGram : 
Thomas H. McGrail 


Assistant United States Attorney 
Counsel for the Defendants 
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145) UNITED STATES DISTRICT COURT 


For rae Disrraicr or CoLUMBIA 


THE Fist Nationau Crry Bank 
or New Yors, 


Plaintiff-Appellant, 
i409 Civil No. 
v. 562-57 
WaHuirtney Grutmanp, ef al., 
Defendants-Appellees. 
Notice of Appeal 


Notice is hereby given this 6th day of December, 1957, 
that The First National City Bank of New York, plaintiff 
herein, hereby appeals to the United States Court of 
Appeals for the District of Columbia Circuit from the order 
of this Court, entered on the 13th day of November, 1957, 
dismissing plaintiff’s complaint for lack of jurisdiction. 


Dated: December 6, 1957 


/s/ ¥. G. AwaLt 
F. Gloyd Awalt 


/s/ W. V. T. Justis 
W. V. T. Justis 
822 Connecticut Ave., N. W., 
Washington 6, D. C. 


/s/ Joun A. Witson 
John A. Wilson 


/3/ MacIutsurne Van Voorxies 
MaclIlburne Van Voorhies 
20 Exchange Place, 
New York 5, N. Y. 
Attorneys for Plawntiff- 
Appellant. 
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Notice of Appeal 


To: 


Clerk of the United States 
District Court for the 
District of Columbia 


and 


Ouiver Gascu, Esa., 
United States Attorney for 
the District of Columbia, 
Attorney for Defendants-Appellees, 
1300 Quincy Street, N. E., 
Washington 17, D. C. 


Certificate of Service 


I hereby certify that I made service of the fone otic 
notice of appeal upon defendants by delivering a copy 
thereof to their attorney, Oliver Gasch, Esq., United States 
Attorney for the District of Columbia, by leaving a copy 
thereof at his office, at the United States Court House, 
John Marshall Place, N. W., Washington, D. C., ae 6th 
day of December, 1957. 


W. V. T. Justis 
Attorney for Plaintiff 
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United States Court of Appeals 


For rue Disrricr or CotumsBra Circuit 
Docket No. 14,248 


Tue First Nationau City Bank or New York, 
Appellant, 
v. 


WHITNEY GILLILLAND, ec? al., 
Appellees. 


APPEAL FROM Funxat OrpDER OF THE District Count FOR TUE 
Districr or CoLumpBia DismMIssING THE ACTION For 
LAcK OF JURISDICTION OVER THE SUBJECT MATTER 


F. Gtoyp AWALT 

W. Vi. T. J varie 
822 Connecticut Ave., N.W. 
Washington 6, D.C. 


Joun A. WiLson 
M. Vax Vooruirs 
20 Exchange Place, 
New York 4, N. Y. 
Ane ES 19" Appellant 


~Ourt oY Anne- . 


Of Counsel: Fin Ge 


SuearMan & Stertinec & Wricut District of Columbin " 
20 Exchange Place, LED CU 
New York 5, N. Y. 









Questions Presented 


1. Where the Foreign Claims Settlement Commission 
has erroneously interpreted the jurisdiction conferred upon 
it by Congress under Section 305(a)(1) of the governing 
statute, and has solely by reason of that misinterpretation 
rejected and denied as ineligible for consideration on the 
merits, the claim of plaintiff, a United States national :— 
does not the District Court have the power and the duty to 
intervene, despite the non-reviewability provisions in the 
statute, to declare the true jurisdiction of the Commission 
and to direct the Commission to determine plaintiff’s claim, 
accordingly, on the merits? , 

2. Since plaintiff’s claim is based upon an attachment- 
judgment lien, adjudicated under the laws of the State of 
New York, against funds of a Russian corporation, now part 
of the Soviet Claims Fund held by the United States, | of 
which lien plaintiff has been at all times the full beneficial 
owner, and since August 23, 1933 holder of the full legal 
title thereto as well:—is not such denial of plaintiff’s claim, 
with resultant deprivation of plaintiff’s vested property 
rights without just compensation, a violation of due process 
and of plaintiff’s constitutional rights under the Fifth 
Amendment, which requires the District Court to exercise 
its power of corrective judicial intervention? 


3. Did Congress intend, under Section 305(a) (1) of the 
statute, to exclude from the jurisdiction of the Commission 
plaintiff’s attachment-judgment lien claim, as ineligible for 
consideration by the Commission on the merits, and thereby 
to deprive plaintiff, a United States national, and at all 
times the true owner of the attachment-judgment lien and 
of the claim, of the benefits conferred by the statute? 


4, Did Congress intend that the non-reviewability pro- 
visions, Sections 314 and 4(h) of the statute, should confer 
upon the Commission exclusive power to determine, for 
itself, the extent of the jurisdiction conferred upon it by 
Section 305(a)(1) of the statute; and, if Congress did so 


| 





intend, are not such non-reviewability provisions in viola- 
tion of the Fifth Amendment and of the judiciary clause 
of the United States Constitution? 


5. Did not the District Court erroneously dismiss the 
complaint herein for lack of jurisdiction of the subject- 
matter, and also erroneously refuse to determine plaintiff’s 
motion for summary judgment? 





United States Court of Appeals 


For tae District or CotumsBia Crrcurr 





Docker No. 14,248 


Tue First Nationau Crry Bank or New York, 


Appellant, 
| 


WuitneEy GILLILLAND, Peary Carrer Pace and Henny J , 
Cray, constituting the Foreign Claims Settlement Com- 
mission of the United States, and Roserr B. Anperson, 


as Secretary of the Treasury of the United States of 
America, 


A ppelleve. 











Questions Presented 
Jurisdictional Statement 
Statement of the Case 


The Facts 
The Historic Facts—Litvinov Assignment 
Soviet Claims Act—1955 
Plaintiff’s Claim—the Facts 
Proceedings Before the Commission 
The Action in the District Court 


Statutes and Executive Agreement Involved ____12, A-1-10 


Statement of Points 
Summary of Argument 


The Argument: 


Porst One: Despite the non-reviewability pro-. 
visions of the governing statute, corrective 
judicial intervention by this Court is proper and | 
necessary because the Commission erroneously | 
limited its jurisdiction with resultant violation of 
plaintiff’s constitutional rights 17 

I The Question Here Presented is Decisively | 
Different ! 


II The Courts Always Have the Power and the | 
Duty to Keep Administrative Bodies Within 
Their Statutory Authority : 





PAGE 


III The deVegvar Decision Clearly Recognized 
the Duty of Judicial Intervention to Protect 
Constitutional Rights 


IV The District Court Erred in Holding Four 
Prior Decisions of this Court Dispositive —__ 


Point Two: The clear intent of Congress in the 
Soviet Claims Act of 1955 was, among other 
things: to preserve property rights vested pur- 
suant to attachment-judgment liens, owned prior 
to the Litvinov Assignment by United States 
nationals, to prevent an unconstitutional taking 
of their property 


Point TureE: The Commission improperly limited 
its jurisdiction under Section 305(a)(1) and there- 
fore denied plaintiff’s claim, erroneously holding 
as a matter of law: 


That the attachment-judgment lien claim of a 
United States national based, at all times, upon its 
full beneficial ownership and also upon legal title 
acquired three months prior to the Litvinov As- 
signment, was a claim ineligible for consideration 
on the merits 


I Section 305(a)(1) on Its Face, Covers Bene- 
ficial Ownership 


II In International Law, the Nationality of a 
Claim is Always Determined by the National- 
ity of its Beneficial Owner 


III The Commission Itself Recognized Beneficial 
Ownership as the Only True Test in Dispos- 
ing of Claims Against the Yugoslav Claims 


IV The Commission’s Erroneous Ruling Would 
Deprive Plaintiff of Its Vested Property 
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PAGE 


Pornt Four: The denial of plaintiff’s claim hinged | 
upon the Commission’s erroneous decision limit- | 
ing its own jurisdiction, and not upon a legal | 
ruling merely incidental to consideration of the © 
claim on the merits. For that reason alone, the | 
action of the Commission demands judicial cor- | 
| ee an ee ee Ter ee | 


Point Five: Even if this Court should hold that | 
the Commission’s ruling, that beneficial ownership | 
is excluded under Section 305(a)(1), was not a | 
limitation of its jurisdiction: | 
That ruling was, nevertheless, an erroneous | 
construction of the statute which would deprive — 
plaintiff of vested constitutional rights and is, | 
therefore, subject to judicial correction under the | 
principle recognized in the deVegvar decision ___ | 


Pornt Srx: Judicial intervention by this Court is — 
proper and imperative: whether the error of the | 
Commission is viewed as an erroneous limitation | 
of its jurisdiction or as an erroneous legal ruling © 
involving denial of constitutional rights. | 


The Order appealed from should be reversed ____ | 
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Jurisdictional Statement 


This appeal is taken pursuant to the Act of June 25, 
1948, ec. 83, 62 Stat. 929, 28 USC § 1291, granting jurisdiction 
to hear appeals from final decisions of the District Courts 
of the United States. 


The final decision of the District Court was made, on 
November 13, 1957 (J. A. 155); and notice of appeal ¥ was 
filed on December 6, 1957 (J. A. 162). 


Jurisdiction of the District Court is based upon ihe 
provisions of the Act of June 25, 1948, c. 85, 62 Stat. 930, 
28 USC § 1331, granting original jurisdiction to district 
courts to hear civil actions wherein the matter in contro- 
versy exceeds the sum or value of $3,000 and arises under 
the Constitution, laws, or treaties of the United States, and 
also upon the Act of June 25, 1948, c. 151, 62 Stat. 964, 28 
USC § 2201 creating the remedy of declaratory judgments, 
and the Act of June 11, 1946, c. 234 § 10, 60 Stat. 243, 5 USC 
§1009 providing for judicial review of administrative 
agency action. 


Statement of the Case 


This is an appeal from a final order of the District 
Court for the District of Columbia, made by Hon. Alexander 
Holtzoff, which dismissed plaintiff’s action on motion by 
the defendants, for lack of jurisdiction over the subject 
matter (J. A. 155, 162, 137-138). Judge Holtzoff rendered 
an opinion (J. A. 152-154). ! 


In the District Court plaintiff moved for summary judg- 
ment and defendants made a cross-motion to dismiss and 
in the alternative for summary judgment (J. A. 120-121, 
123). Judge Holtzoff granted defendants’ motion to dis- 
miss, but did not determine either of the motions for sum- 
mary judgment. 


The Facts 


The pertinent facts were incontrovertibly established 
by affidavits and documentary proof presented by plaintiff 
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in support of its motion for summary judgment. The entire 
record before the Commission was submitted to the District 
Court. Defendants filed no affidavits, either in opposition 
to plaintiff’s motion for summary judgment or in support 
of their own cross-motion, except for a short affidavit of the 
Department of the Treasury setting forth some purely 
explanatory clerical facts (J. A. 159-160). 


For the purpose of defendants’ motion to dismiss, how- 
ever, which is the subject of this appeal, the complaint and 
the exhibits annexed thereto, set forth the facts, and these 
must now be accepted as true. 


The Historic Facts—Litvinov Assignment. 


Prior to the Soviet Revolution of November 7, 1917, the 
Russian Government, many Russian corporations, and 
banks, and other Russian nationals, had funds on deposit 
with banks in the United States. Conversely, United States 
banks, corporations and nationals had funds on deposit 
with various banks in Russia (J. A. 3, par. 6). 


In 1917, the Soviet Government nationalized all Russian 
banks, corporations and private business enterprises in 
Russia—in effect confiscating all their assets. Thus the 
Soviet Government claimed to have succeeded to title to all 
the property of these banks and corporations under its 
nationalization decrees. And, accordingly, the Soviet 
claimed that all bank deposits in the United States of Rus- 
sian nationals and all other claims by Russian nationals 
against United States nationals had become the property of 
the Soviet Government (J. A. 3, par. 7). 


From 1917 to November 16, 1933, the United States re- 
fused to recognize the Soviet Government of Russia. One 
reason was the Soviet’s unwillingness to acknowledge 
responsibility for claims of the United States or of its 
nationals (J. A. 4, par. 8). On November 16, 1933, however, 
the President of the United States did recognize the Soviet 
Government, and the Litvinov Assignment was executed 
by the Soviet Government in connection with this recogni- 
tion and accepted by the United States (J. A. 4-5, par. 10). 
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In the Litvinov Assignment, the Soviet Government 
declared: (1) that the assignment was preparatory to a 
final settlement of claims between the Soviet and the United 
States; and (2) that the Soviet, among other things, re- 
leased and assigned to the United States, all amounts 
admitted to be due or that might be found to be due, in the 
United States, to the Soviet Government (J. A. 4-5, par. 10). 


Prior to the Litvinov Assignment, various nationals of 
the United States, including the City Bank, had obtained 
in courts of the United States, attachment-judgment liens 
against property in the United States, of various Russian 
corporations. These attachment-judgment liens had cre- 
ated vested property rights in the United States nationals 
and vested lien rights in the attached Russian property 
(J. A. 5, par. 11). 


Between November 16, 1933 and 1955, the United States 
collected under the Litvinov Assignment funds admitted 
to be due or which were found to be due from United States 
nationals to the Soviet Government or to Soviet nationals 
(J. A. 5-6, par. 12). And, included in these collections by 
the United States were funds of the Russo-Asiatic Bank on 
deposit with the Guaranty Trust Company of New York— 
$3,364,000, collected by the United States in 1947. For, 
under the Soviet nationalization decree, the Soviet: had 
succeeded to bank deposits in the United States of Russo- 
Asiatic Bank—as well as to the assets of all other Russian 
banks and corporations—in this country (J. A. 5-6, par, 12). 


Soviet Claims Act—1955* 


However, although the Litvinov Assignment was ‘made 
preparatory to a final settlement’’ of claims between the 
United States and its nationals and the Soviet Government, 
the Soviet Government never actually settled any of these 
claims (J. A. 6, par. 13). Therefore, in 1955, Congress 
amended the International Claims Settlement Act of 1949 to 
establish a Soviet Claims Fund. This consisted of all the 
Russian funds collected in the United States, by the United 
States, under the Litvinov Assignment—for use in payment 
of claims of United States nationals (J. A. 6, par. 14). | 


* For citation see footnote (infra, p. 9). 
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The Soviet Claims Act, added by the 1955 amendment 
to the Foreign Claims Settlement Act of 1949, conferred 
upon the Foreign Claims Settlement Commission jurisdic- 
tion to receive and determine claims of United States 
nationals against the Soviet Government; and also attach- 
ment-judgment lien claims of United States nationals 
against funds of Russian nationals, in accordance with 
‘‘applicable substantive law”’’ (J. A. 6, par. 14). 

Under Section 305 of that Act, claims against these 
Russian funds collected by the United States, in the United 
States, were divided into two categories (J. A. 6-7, par. 15): 


1. Attachment-judgment lien claims of United 
States nationals obtained prior to November 16, 1933, 
against the funds of Russian nationals, collected by 
the United States under the Litvinov Assignment. 
These claims were given a preferred status. Provision 
was made for payment in full with interest to the ex- 
tent of all funds against which attachment-judgment 
liens existed; and 

2. Claims of nationals of the United States, against 
the Soviet Union, not based on attachment-judgment 
liens, arising prior to the Litvinov Assignment. These 
claims were in a subordinate position. Payment on 
them was to be made on a substantially pro rata basis. 


Plaintiff’s Claim—the Facts 

In 1917 and prior to the Soviet nationalization decrees, 
the City Bank had two foreign branches in Russia, at 
Petrograd and at Moscow. As a result of the Soviet policy 
of nationalization, these Russian branches of City Bank 
were seized by the Soviet authorities. All their assets, 
books, and records were confiscated and they have never 
been returned (J. A. 92). 

For many years prior to the Soviet Revolution the 
Russo-Asiatic Bank and the City Bank had been mutual 
correspondent banks. Thus, Russo-Asiatic Bank main- 
tained a dollar balance with City Bank in New York; and 
City Bank maintained a ruble deposit balance with the 
Russo-Asiatic Bank at Petrograd. And under customary 
practice, each bank considered the deposit balance of the 
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other with it, as security for its own deposit balance, main- 
tained with the other (J. A. 94). 


In January 1918, the City Bank had on st with 
Russo-Asiatic Bank, in Petrograd, about 4,479,000 rubles 
—worth approximately $537,000. On January 4 the City 
Bank, by its representative demanded payment of its ruble 
deposit balance by Russo-Asiatic Bank, but this demand 
was refused and payment was never made (J. A. 9). | 


Subsequent to City Bank’s demand and to this refusal 
of payment, and prior to 1932, many actions were brought 
in the New York courts, against City Bank, to recover for 
ruble deposits which various plaintiffs had made in City 
Bank’s Russian branches at Petrograd and Moscow (J. A. 
92). In these cases the City Bank had contended that the 
acts of the Soviet authorities in seizing all the assets of 
City Bank’s Russian branches constituted a defense to the 
ruble deposit claims. However, the New York Court of 
Appeals refused to sustain this defense and held the City 
Bank liable for ruble deposits which had been soil 
and which had not been paid (J. A. 92-93). 


A number of actions had also been brought against the 
City Bank in the New York courts, and elsewhere, seeking 
recovery of the Russo-Asiatic Bank’s dollar deposit credit 
balance with City Bank in New York (J. A. 93-94). 


Consequently, the City Bank on advice of its counsel, 
decided to have its own ruble deposit claims against Russo- 
Asiatic Bank, payment of which had been refused on 
January 4, 1918, reduced to judgment in an attachment 
action to be brought against Russo-Asiatic Bank in: the 
courts of New York. The City Bank desired such judg- 
ment in order that it might plead it as a defense to: the 
pending actions against City Bank to recover the Russo- 
Asiatic Bank dollar credit balances, with City Bank oF A. 
95-96; 85-87). 


The City Bank preferred to obtain a formal ne 
rather than to exercise its legal right of informal offset. 
For, in the event of an informal offset, City Bank would 
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other with it, as security for its own deposit balance, main- 
tained with the other (J. A. 94). 


In January 1918, the City Bank had on en with 
Russo-Asiatic Bank, in Petrograd, about 4,479,000 rubles 
—worth approximately $537,000. ‘On January 4 the City 
Bank, by its representative demanded payment of its ruble 
deposit balance by Russo-Asiatic Bank, but this demand 
was refused and payment was never made (J. A. 9). 


Subsequent to City Bank’s demand and to this refusal 
of payment, and prior to 1932, many actions were brought 
in the New York courts, against City Bank, to recover for 
ruble deposits which various plaintiffs had made in City 
Bank’s Russian branches at Petrograd and Moscow (J. A. 
92). In these cases the City Bank had contended that the 
acts of the Soviet authorities in seizing all the assets of 
City Bank’s Russian branches constituted a defense to the 
ruble deposit claims. However, the New York Court of 
Appeals refused to sustain this defense and held the City 
Bank liable for ruble deposits which had been demanded, 
and which had not been paid (J. A. 92-93). | 


A number of actions had also been brought against the 
City Bank in the New York courts, and elsewhere, seeking 
recovery of the Russo-Asiatic Bank’s dollar deposit credit 
balance with City Bank in New York (J. A. 93-94). , 


Consequently, the City Bank on advice of its counsel, 
decided to have its own ruble deposit claims against Russo- 
Asiatic Bank, payment of which had been refused on 
January 4, 1918, reduced to judgment in an attachment 
action to be brought against Russo-Asiatic Bank in: the 
courts of New York. The City Bank desired such judg- 
ment in order that it might plead it as a defense to: the 
pending actions against City Bank to recover the Russo- 
Asiatic Bank della eredit balances, with City Bank Ss A. 
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have had to litigate the validity and amount of the offset 
with each claimant in the respective pending actions to 
recover the dollar balance of Russo-Asiatic Bank (J. A. 
95-96). 


All the decisions against City Bank in the ruble deposit 
cases had been made in the courts of the State of New York. 
Therefore, City Bank’s attorneys advised the Bank that 
it would be desirable to insure, so far as possible, that 
City Bank’s own ruble deposit claims against Russo-Asiatic 
Bank also be determined in the New York courts rather 
than in the Federal courts (J. A. 86, 96-97). 


Russo-Asiatic Bank was, of course, an alien Russian 
corporation. For that reason, any action brought by the 
City Bank as plaintiff against the Russo-Asiatic Bank in 
New York courts could be removed to the Federal courts 
(J. A. 86). Therefore, the City Bank’s attorneys advised 
that an attachment action against Russo-Asiatic Bank 
should be brought on behalf of and for the benefit of City 
Bank, in the name of a resident alien, so that the removal 
of the proposed action to the Federal courts might properly 
be avoided (J. A. 86-87). 


Accordingly—on November 26, 1932, City Bank assigned 
its claim on its ruble deposit balances at the Russo-Asiatic 
Bank, Petrograd, to one Herbert J. Grant, a resident of 
New York, but a citizen of Great Britain. Grant was an 
entirely reliable and trustworthy friend of City Bank— 
particularly of its then assistant comptroller, Rowland R. 
Hughes (J. A. 9, 78-80; 88-90). 


The City Bank made the assignment to Grant as as- 
signee for collection only and as trustee for the City Bank 
pursuant to an oral agreement. The assignment was made 
for the sole purpose of having Grant bring an attachment 
action on the Bank’s ruble deposit claim on behalf of and 
for and in favor of, the City Bank (J. A. 9-10). This was 
established by incontrovertible proof (J. A. 78-81; 88-90; 
84-87; 95-98). Such assignment was fully authorized and 
proper under the ‘‘applicable substantive law’’ of the 
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| 
State of New York, that is, under Section 210 of the New 
York Civil Practice Act (J. A. 10; 97; 87). 


Grant agreed that he would act only as the Bank’s 
assignee for collection and as its trustee. He gave nothing 
of value for the assignment; and he obligated himself to 
pay all amounts collected to the Bank and to assign to the 
Bank any judgment recovered (J. A. 9-10; 89; 78-80; 80-81). 
Thus, City Bank was at all times the full beneficial owner 
of the claim, and Grant was only the Bank’s assignee for 
collection and its trustee—with a naked legal title. 


On November 28, 1932, Grant brought an attachment 
action against Russo-Asiatic Bank in the Supreme Court 
of the State of New York on the assigned claims—to recover, 
with interest, approximately $537,000, the value of the 
4,479,000 rubles (J. A. 10 par. (j); 9 par. (ce); 11 par. (m)). 
On November 29, 1932, the Supreme Court issued a warrant 
of attachment against the property of Russo-Asiatic Bank 
situated in New York (J. A. 10, par. (j)). : 


On November 30, 1932, the Sheriff levied a warrant of 
attachment on funds of Russo-Asiatic Bank on cae! with 
City Bank (J. A. 10-11). 


On March 13, 1933, four months later, the warrant of 
attachment was levied on funds of Russo-Asiatic Bank on 
deposit with Guaranty Trust Company (J. A. 11). | But 
Guaranty made a return stating that it held no funds of 
Russo-Asiatic Bank. It made this return on the ground 
that Russo-Asiatic Bank’s credit balance had been ex- 
hausted by setoff of Guaranty’s claims (J. A. 12, par. (s)). 


Later, in December 1944, however, it was held in an 
action brought under the Litvinov Assignment by the United 
States against the Guaranty Trust Company to recover the 
dollar credit balances of Russo-Asiatic Bank, that the claim 
which Guaranty had purportedly offset against these: bal- 
ances had in fact been satisfied out of other funds. Con- 
sequently, the United States recovered judgment for the 
Russo-Asiatic Bank credit balances, under which Guaranty 
paid to the United States $3,401,414.18. The Russo-Asiatic 
Bank funds thus collected by the United States under the 
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Litvinov Assignment in 1947 are now included in the Soviet 
Claims Fund (J. A. 12-13, par. (s)). 


Therefore, on March 13, 1933, Guaranty Trust did have 
a credit balance in favor of Russo-Asiatic Bank which in 
fact had been caught by the lien of the Grant attachment, 
on that day. And, under the applicable substantive law of 
New York the levy of the warrant of attachment created 
a vested lien upon the funds of Russo-Asiatic Bank, held 
by Guaranty Trust (J. A. 11, par. (1)). 


On April 1, 1933, the Supreme Court of the State of New 
York entered judgment in the attachment action against 
Russo-Asiatic Bank for $1,031,000 (J. A. 11). On April 7, 
1933, City Bank paid to Grant’s attorney, a $232,000 credit 
balance in the dollar account of Russo-Asiatic Bank at City 
Bank, which had been attached (J. A.11). After deduction 
of the Sheriff’s poundage paid to the Sheriff, and his attor- 
ney’s fee, Grant remitted the entire balance of $227,000 to 
the City Bank (J. A.11). For, Grant never had nor claimed 
to have any beneficial title to the proceeds. His function 


was solely that of agent for collection acting as trustee on 
behalf of and in favor of City Bank (J. A. 12, par (r)). He 
had only a temporary bare legal title. 


On August 23, 1933, almost three months before the Lit- 
vinov Assignment on November 16, 1933, Grant reassigned 
to City Bank his bare legal title in and to: (1) the ruble de- 
posit accounts at Petrograd; (2) the attachment lien; and 
(3) the judgment (J. A. 11-12). Thus, prior to November 
16, 1933, the Bank held full legal, as well as full beneficial 
title to the attachment, the judgment and the attachment- 
judgment lien on the funds of Russo-Asiatic Bank on de- 
posit with Guaranty Trust (J. A. 12). 


The sum of $3,401,000 now forms a part of the Soviet 
Claims Fund (J. A. 12-13) and plaintiff contends that it is 
entitled, pursuant to Section 305(a)(1) of the Act, to pay- 
ment in full out of said sum, with interest, because it was, 
at all times, the true owner of the attachment-judgment lien 
against the funds of Russo-Asiatic Bank. 
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Proceedings Before the Commission. 


Pursuant to the provisions of Section 305(a) (1) of the 
Act,* plaintiff filed with the Foreign Claims Settlement 
Commission, on or about March 30, 1956, its claim for 
$829,633.85 based upon its attachment-judgment lien 
against the funds of the Russo-Asiatic Bank (J. A. 9). 


On or about August 16, 1956, the Commission issued its 
Proposed Decision, a copy of which is annexed to the com- 
plaint as Exhibit E (J. A. 33-37) under which the Commis- 
sion proposed to deny plaintiff’s claim upon the following 
grounds: (1) that Grant was a British subject; (2) that it 
was ‘‘upon application by Grant’’ pursuant to the ‘‘uncon- 
ditional assignment by claimant to Grant that the warrant 
of attachment was issued in 1932’’; (3) that consequently 
the warrant of attachment was not issued ‘‘on application 
of a national of the United States’’; and (4) that any’ lien 
which may have resulted upon levy was not ‘‘obtained by a 
national of the United States as required by: the statute’’ 
(J. A. 13). | 


Thereafter, the plaintiff duly filed with the Commission 
its objections to the Commission’s Proposed Decision, and 
requested a hearing upon its claim (J. A. 13-14). 


A hearing was duly held before the three — of 
the Commission on November 15, 1956, and annexed to the 
complaint marked Exhibit G, is a copy of the ntamageai 
transcript (J. A. 44-76). 


At the hearing, plaintiff expressly offered to ee 
Herbert J. Grant, now retired and living in England, in 
person, for examination under oath by the Commission (J. 
A. 117; 45; 75-76). In that connection the Commission ruled, 
as appears from the transcript of the hearing, that since it 
had the affidavit of Grant on file, it would only require his 
personal presence if there were any facts which the Com- 
mission doubted, but would not require his presence if the 
Commission accepted his affidavit as true (J. A. 76). ‘The 


* Act of March 10, 1950, c. 54, Title III § 305(a) (1) as amended 
by the Act of August 9, 1955, c. 645, §3, 69 Stat. 572, 22 USC 
§ 1641d(a) (1), hereinafter cited as “the Act”. 
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Commission never suggested or required, at any time, that 
Grant appear for examination or that his deposition be 
taken (J. A. 14, par. 23). 


Thereafter, the Commission rendered its Final Decision, 
dated January 30, 1957, denying plaintiff’s claim, a copy of 
which is annexed to the complaint marked Exhibit M (J. A. 
115-119). In its Final Decision the Commission did not find 
that plaintiff had failed to establish that, at all times, it held 
full beneficial title to the claim, the attachment, the judg- 
ment and the lien created thereby. Nor did the Commission 
deny that plaintiff had full legal title from August 23, 1933. 
It flatly held that ‘‘other propositions are determinative’’ 
of plaintiff’s claim (J. A. 15-16; 117-118; 118-119). 


The Commission then held, affirmatively, as to the other 
propositions which it regarded as determinative that: (1) 
whether or not claimant had some interest in the claim and 
whether or not it may subsequently have become the sole 
legal owner ‘‘it was not a party to the attachment, the judg- 
ment or the lien’’; and (2) ‘‘there is no judgment or war- 
rant of attachment here with which a lien was obtained by 
claimant nor was the judgment entered or warrant of at- 
tachment issued in its favor’’ (J. A. 15-16; 118-119). 


Although the Final Decision reworded the Proposed 
Decision, it is, nevertheless, clear that the Commission 
denied plaintiff’s claim upon the same grounds set forth in 
its Proposed Decision, namely, that since Grant was a 
British subject and the warrant of attachment was issued 
‘upon application by Grant’’, it was not issued ‘‘upon 
application of a national of the United States and any lien 
which may have resulted upon levy was not obtained by a 
national of the United States as required by the statute’’, 
Section 305(a)(1) of the Act (J. A. 16, par. 27). 


The Action in the District Court. 


This action is brought against the Foreign Claims Settle- 
ment Commission and the Secretary of the Treasury of the 
United States for a declaratory judgment and an injunction. 


ii 


Plaintiff seeks a judgment declaring and directing J. lk, 
22-23) : 


(a) That Congress intended the provisions of Sec- 
tion 305(a)(1) of the Act to include, and that they do 
include, an attachment-judgment lien claim against a 
Russian national obtained prior to November 16, 1933 
to which a national of the United States has, at ‘all 
times, held the full beneficial title, whether or not the 
attachment was issued and the judgment recovered on 
the application or in the name of one not a national of 
the United States, but acting at all times as assignee for 
collection only and as trustee on behalf of the United 
States national, the true beneficial owner; _ 


(b) That the Commission erroneously siterpretel 
Section 305(a)(1) and thereby limited, without warrant 
and contrary to the intent of Congress, its jurisdiction 
to entertain plaintiff’s claim; and erroneously rejected 
and denied plaintiff’s claim as one excluded from the 
provisions and scope of Section 305(a)(1) of the ie 
and 


(c) That by such erroneous interpretation of: its 
jurisdiction with resultant rejection and denial of plain- 
tiff’s claim, the Commission would deprive plaintiff of 
its attachment-judgment lien and vested property 
rights, without due process of law, and without just 
compensation, in violation of the Fifth Amendment to 
the Constitution of the United States. ! 


On the basis of the requested declaratory judgment 
plaintiff then seeks that the Court direct that the Final 
Decision of the Commission be declared null and void, and 
that the Commission be directed and required to withdraw 
the decision as ineffective; and be directed, further, to re- 
consider plaintiff’s claim on the merits under the provi- 
sions of Section 305(a)(1) of the Act, as interpreted and 
determined by the judgment of the Court (J. A. 22-23). : 


Plaintiff further seeks that the Court enjoin the Secre- 
tary of the Treasury of the United States and restrain him 
from making any payments out of the $3,401,414.18 Russo- 
Asiatic Bank funds which are part of the Soviet Claims 
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Fund, such as would reduce the total amount of these 
Russo-Asiatic Bank funds to a sum less than $829,633.85, 
the amount of plaintiff’s claim (J. A. 23). 


The request for injunctive relief is based upon the 
following facts: many awards against the Soviet Claims 
Fund have been or will be certified by the Commission to 
the Secretary of the Treasury, for payment, and the total 
amount of such awards will far exceed the funds in the 
Soviet Claims Fund. Therefore, that Fund will be in- 
sufficient to pay all awards of the Commission in full and, 
in accordance with the provisions of the Act, the Secretary 
of the Treasury: will pay a pro rata share on awards other 
than awards under Section 305(a) (1) of the Act (J. A. 21). 


Unless the Secretary of the Treasury is enjoined from 
paying out of the Soviet Claims Fund sums which would 
decrease to an amount less than $829,633.85 the Russo- 
Asiatic Bank funds, included therein, these funds may be 
so depleted before plaintiff’s claim can be determined on 
the merits, by the Commission, that plaintiff will not be 
paid in full in accordance with the provisions of the Act 
(J. A. 21). 


Statutes and Executive Agreement Involved 


There are printed in Appendix A to this brief: (1) The 
pertinent provisions of the International Claims Settlement 
Act of 1949, as amended in 1955, to provide for attachment- 
judgment lien claims of United States nationals against 
funds of Russian nationals, and for claims of United States 
nationals against the Soviet Union; (2) Section 10 of the 
Administrative Procedure Act; (3) the Litvinov Assign- 
ment of November 16, 1933; and (4) New York Civil Prac- 
tice Act (1932) § 210. 


Statement of Points 


J. The District Court erred in holding that the non- 
reviewability provisions of the governing statute deprived 
it of jurisdiction for: 

The Commission denied plaintiff’s claim as a matter 
of law, solely because it erroneously limited its own 
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jurisdiction under Section 305(a)(1) of the statute; 
and 


This denial violated plaintiff’s constitutional eight 
to due process because the Commission did not con- 
sider the claim on the merits; and the denial would 
take away plaintiff’s property without just ee 
sation. 


II. The District Court erred in holding that no con- 
stitutional questions were ‘‘lurking in this controversy. ‘i 
There are, in fact, two :—violation of due process by failure 
to act within delegated authority, and taking of private 
property without just compensation. : 


III. The District Court erred in not overruling. the 
holding of the Commission: 


That the attachment-judgment lien claim of olin. 
tiff, a United States national, did not come within the 
Act although the claim was, at all times, beneficially 
owned by plaintiff which also held legal title eee to 
the Litvinov Assignment; and 


That the claim was ineligible merely because plain. 
tiff’s attachment-judgment Tien had been obtained in 
an action brought ‘‘in favor of’’ plaintiff, ‘‘in the name 
of’’ and on ‘‘the application of’? Grant, a British 
national, who acted only as assignee for collection and 
trustee for plaintiff, and never had more than a tem- 
porary naked legal title. 


IV. The District Court erred in holding that judicial 
intervention is prohibited by the non-reviewability provi- 
sions for: ! 


The Commission’s denial of plaintiff’s claim tarned 
upon its erroneous ruling limiting its own jurisdiction, 
and not upon a legal ruling merely incidental to its 
consideration of the claim on the merits. Failure to 
function within the authority delegated by Congress, 
in and of itself, makes corrective judicial niterveniton 
proper and necessary. | 
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V. The District Court erred even if the erroneous ex- 
clusion of beneficial ownership from the scope of the Sec- 
tion were held not to be a limitation of jurisdiction, for: 


In any event, it was an erroneous statutory con- 
struction, which would deprive plaintiff of its property 
in violation of constitutional rights. Therefore, the 
Commission’s action is subject to judicial correction 
under the principle specifically recognized by this 
court in the deVegvar case and in later cases. 


Summary of Argument 
A 


Corrective judicial intervention is proper and imperative 
because: the Commission erroneously limited its own juris- 
diction; denied plaintiff’s claim as ineligible for consideration 
on the merits; and thus violated plaintiff’s constitutional rights 
in that it acted without due process and deprived plaintiff of 
vested property rights, without just compensation. 


1. The questions presented are decisively different 
from those involved in the deVegvar case and the three sub- 
sequent cases decided upon its authority. Those cases are 
all distinguishable. They raised questions which related 
only to possible errors by the Commission, during con- 
sideration on the merits, ‘‘in the admission of evidence or 
in the making of legal rulings”’ or in ‘‘the result reached.”’ 


2. The courts always have the power and the duty to 
keep administrative bodies ‘‘within their statutory 
authority.”’ 


3. This Court and the Government soundly recognized, 
in the deVegvar case, that neither Congress nor the Com- 
mission can prevent judicial vindication of constitutional 
rights, such as the taking of plaintiff’s ‘‘property without 
paying for it.’’ 
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B 


In the governing Act, Congress expressly sought to pre- 
serve property rights vested pursuant to attachment-judgment 
liens, and owned by United States nationals prior to the; Lit- 
vinov Assignment, to prevent unconstitutional taking of 
property. 


1. This is evidenced by: the specific provisions of the 
Act; the Reports in the Senate and House and the Con- 
ference Reports; and by the United States Government 
when it accepted the Litvinov Assignment. 3 


Cc 


The Commission erroneously held that the attachment- 
judgment lien claim of a United States national based, at all 
times, upon its full beneficial ownership and also upon legal 
title acquired three months prior to the Litvinov Assignment, 
was a claim ineligible, under Section 305(a)(1), for con- 
sideration on the merits. This was an improper limitation of 
its own jurisdiction. For: 


1. The section, on its face, covers beneficial ownership 
by granting jurisdiction over claims originally accruing 
‘tin favor of’? United States nationals and judgments and 
warrants of attachment issued ‘‘in favor of?’ United States 
nationals, 7 


2. Under international law the nationality of a claim 
is always determined by the nationality of its beneficial 
owner, and not by mere ownership of record. 


3. The Commission itself recognized beneficial owner- 
ship as the only true test of ownership in HigOSINS of 
claims against the Yugoslav Claims Fund. 


4. The diametrically opposite ruling by the Commis. 
sion with respect to plaintiff’s claim against the Soviet 
Claims Fund was erroneous, would deprive plaintiff of due 
process and of its adjudicated property rights, and would 
work a grave injustice. 
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D 


The denial of plaintiff's claim hinged upon the Commis- 
sion’s erroneous decision limiting its own jurisdiction, and not 
upon a legal ruling merely incidental to its consideration of 
the claim on the merits. 


1. The Commission has no power to divest itself of dele- 
gated jurisdiction to the irreparable damage of plaintiff 
with vested property rights. Failure to function within its 
jurisdiction reduced the Commission to a mere group of 
individuals, acting without authority, without legal warrant 
and in violation of due process. 


2. The exclusion of claims beneficially owned by 
United States nationals would eliminate the only claims 
which Congress intended to protect under Section 305(a) (1). 
Always the ultimate test is beneficial ownership—the only 
true ownership. Record ownership is wholly inconclusive. 


E 


Such exclusion of claims beneficially owned, if held not to 
be an erroneous limitation of jurisdiction was, nevertheless, a 
misconstruction of the governing statute. Since it would, in 
either event, deprive plaintiff of vested constitutional rights, it 
is subject to judicial correction under the principle recognized 
in the deVegvar case and subsequent decisions of this Court. 

1. If Congress intended by the non-reviewability pro- 
visions to grant to the Commission exclusive power to deter- 
mine, for itself, the extent of its own jurisdiction and the 
absolute power to deny constitutional rights, this Court 
should declare those provisions unconstitutional. 


2. Neither Congress itself, nor Congress acting through 
the Commission, can deny constitutional rights. 


F 


Thus, corrective judicial intervention by this Court is 
proper and imperative: whether the error of the Commission is 
viewed as an erroneous limitation of the Commission’s juris- 


diction or as an erroneous legal ruling involving denial of con- 
stitutional rights. 





if 
THE ARGUMENT 
POINT ONE 


Despite the non-reviewability provisions of the gov- 
erning statute, corrective judicial intervention by this 
Court is proper and necessary because the Commission 
erroneously limited its jurisdiction with resultant viola- 
tion of plaintiff’s constitutional rights. : 


I 


The Question Here Presented is 
Decisively Different. ! 
Four prior cases each relating to decisions of the Com- 
mission with respect to the Yugoslav Claims Fund have 
been decided by this Court, and in each case the Court 
has held that the District Court had no jurisdiction’ to 
intervene. deVegvar v. Gillilland, 97 U. S. App. D. C. 126, 
228 F. 2d 640 (1955), cert. denied, 350 U. S. 994 (1956) ; 
Dayton v. Gililland, 100 U. S. App. D. C. 75, 242 F.' 2d 
227 (1957); Haas v. Humphrey, 100 U. S. App. D. C. 410, 
246 F’. 2d 682 (1957), cert. denied sub. nom. Haas v. Ander- 
son, 78 S. Ct. 83 (Oct. 21, 1957); and American and 
European Agencies, Inc. v. Gillilland, _.__. U. S. App. D: C. 
__.., 247 F-. 2d 95 (1957), cert. denied, 78 S. Ct. 152 a au 
25, 1957). 


But this case differs decisively from each of those prior 
eases in that: (1) the Commission erroneously limited 
its jurisdiction under Section 305(a)(1) of the Act,* and 
therefore denied plaintiff’s claim as ineligible for con- 
sideration on the merits in violation of due process; (2) 
the Commission deprived plaintiff of vested property 
rights, based upon plaintiff’s adjudicated attachment-judg- 
ment lien, without just compensation, in violation of the 


* Act of March 10, 1950, c. 54, Title III § 305(a) (1) as amended 
by the Act of August 9, 1955, c. 645, § 3, 69 Stat. 572, 22 Use 
§ 1641d(a) (1), hereinafter cited as “the Act”. 
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Act and of the Fifth Amendment; and (3) this case falls 
precisely within the exception to the finality provisions of 
the Act indicated by this Court in deVegvar v. Gillilland, 
supra, p. 17, because it involves a denial of plaintiff’s con- 
stitutional rights. 


While Section 314 of the same Act* does preclude 
‘‘review’’ by the Courts where the Commission acting 
within the scope of its jurisdiction has decided a claim on 
the merits, it does not purport to preclude and cannot pre- 
clude ‘‘judicial intervention’’ —to protect plaintiff against 
Commission action beyond the scope of its delegated powers 
and violative of plaintiff’s constitutional rights. This is 
not a request for review of a decision rendered on the 
merits and within the scope of the Commission’s statutory 
authority, but rather for judicial intervention to correct a 
misconstruction by the Commission of its jurisdiction with 
consequent denial of plaintiff’s claim without consideration 
on the merits. 


Moreover, plaintiff here seeks, in effect, a return of its 
own property which the United States now holds in trust 
as part of the Soviet Claims Fund. It is not seeking the 
allowance of a claim for payment pro rata out of a govern- 
mentally created fund, similar to the Yugoslav Claims 
Fund, provided by the Soviet in the course of a general 
international settlement with the United States. 


0 


The Courts Always Have the Power and the Duty to Keep 
Administrative Bodies Within Their Statutory Authority. 


Jurisdiction always exists in the courts to require an 
administrative body to act within the delegated powers set 
forth in the statute which created it. Accardi v. Shaugh- 
nessy, 347 U. S. 260 (1953); Brannan v. Stark, 87 U. S. 
App. D. C. 388, 185 F. 2d 871 (1950), aff’d 342 U.S. 451; 
Order of Railway Conductors v. Swan, 329 U.S. 520 (1947). 


* Act of March 10, 1950, c. 54, Title III § 314 as amended by the 
Act of August 9, 1955, c. 645 § 3, 69 Stat. 574, 22 USC § 1641m. 
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In Brannan v. Stark, supra, this Court stated (p. 875): 


. In short, it is an administrative construction 
of the Act. While such constructions are entitled to 
great weight (Social Security Board v. Nierotko, 327 
U. S. 358, 66 S. Ct. 637, 368, 90 L. Ed. 718), yet ‘An 
agency may not finally decide the limits of its statu- 
tory power. That is a judicial function.’ (Id.,'327 
U. S. at page 369).”’ 


In Social Security Board v. Nwerotko, 327 U. S. 358 
(1946) Mr. Justice Reed for the Supreme Court stated the 
principle as follows (p. 369): | 

‘‘Administrative determinations must have a basis 
in law and must be within the granted authority. |. 

An agency may not finally decide the limits of its 
statutory power. That is a judicial function boteing 
many cases].”’ : 


And in Stark v. Wickard, 321 U. S. 288 98s) the 
Supreme Court said (p. 310): 


‘“‘The responsibility of determining the finals of 
statutory grants of authority in such instances is a 
judicial function entrusted to the courts by Congress 
by the statutes establishing courts and marking their 
jurisdiction.”’ 


i 
In Crowell v. Benson, 285 U. S. 22 (1932) Mr. Justice 
Brandeis, dissenting, stated the firmly established — 
as follows (p. 89): 


‘With respect to them [administrative odical the 
function of the court is not one of review but essentially 
of control—the function of keeping them within their 
statutory authority.’’ (Emphasis added) 


As stated by Chief Justice Hughes in St. Joseph Stock- 
yards Co. v. United States, 298 U. S. 38 (1936), at p.'52: 


‘‘Under our system there is no warrant for the view 
that the judicial power of a competent court can be 
circumscribed by any legislative arrangement designed 
to give effect to administrative action going beyond the 
limits of constitutional authority.”’ | 
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In Peters v. Hobby, 349 U. S. 331 (1955) the Supreme 
Court more recently said (p. 345): 


‘‘Agencies, whether created by statute or Execu- 
tive Order, must of course be free to give reasonable 
scope to the terms conferring their authority. But 
they are not free to ignore plain limitations on that 
authority.’’ (Emphasis added) 


ii 


The deVegvar Decision Clearly Recognized the Duty 
of Judicial Intervention to Protect Constitutional Rights. 


In the deVegvar case (supra, p. 17) this Court ex- 
plicitly recognized the distinction between a prohibited 
‘‘review’’ of administrative action and ‘‘judicial interven- 
tion’’ where constitutional rights have been invaded, for 
it significantly stated (p. 642): 


“No doubt the provisions of Section 4(h) do not bar 
certain types of judicial action. . . . Wemay assume 
for purposes of argument that the provisions of Sec- 
tion 4(h) would probably not prevent judicial relief 
in the situation—to illustrate—where a claimant is 
denied consideration by reason of his race, creed or 
color. No violation of constitutional right is suggested 
here: plaintiff-appellant makes no contention, for ex- 
ample, that the United States has taken her property 
without paying for it.’’ (Emphasis added) 


In the present case, plaintiff does claim a violation of 
constitutional rights: both a denial of due process and a 
taking of its property by the United States, ‘‘without pay- 
ing for it’’. 


Further, this Court pointed out in the deVegvar case, 
that the Government itself recognized that Congress could 
not prevent the vindication of constitutional rights in a 
judicial tribunal, and quoted the Government’s brief at 
page 642, of its decision. Said the Government: 

‘¢ «There are no constitutional or other reasons for 


inferring any limitations thereon [finality section], and 
appellant has raised none.’ . . . ‘It is here assumed 


a 
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that, were this an area in which constitutional rights 
were or might be involved, Congress could not pre- 
vent the vindication of such rights in a judicial tri- 
BeSal, wo o ™ 
In thus pointing out the inalienable right of judicial 
intervention to correct such administrative errors, ; this 
Court followed the principle enunciated, again and again, 
by the Supreme Court of the United States: that judicial 
intervention is always proper and necessary to insure that 
administrative bodies function only within their statutorily- 
delegated authority. | 
IV \ 
The District Court Erred in Holding Four Prior 
Decisions of this Court Dispositive. 


The four prior cases decided by this Court a 
drastically different situations from that presented here 
and those cases are not dispositive of the questions now 
presented, as the Court below erroneously held. | 


The deVegvar case (supra, p. 17) relating to the Yngo- 
slav Claims Fund did not involve the question whether the 
Commission had functioned within the jurisdiction dele- 
gated to it by statute. Nor did it involve any resultant 
violation of constitutional rights such as the taking of plain- 
tiff’s property without paying for it. That case involved 
merely whether the Commission, when considering that 
claim on the merits, had been in error ‘‘in the admission 
of evidence or in the making of a legal ruling”’ or in ‘‘the 
result reached.’’ Such errors this Court correctly stated 
are not grounds for ‘‘judicial intervention”’ in the face of 
the eongréesional fiat that the Commission’s determination 
shall be free of judicial review. 


In Dayton v. Gillilland (supra, p. 17) which alae in- 
volved the Yugoslav Claims Fund, this Court affirmed 
the judgment of the lower court dismissing the complaint 
for lack of jurisdiction over the subject matter. Pointing 
out that the decision of that case had been held in abeyance 
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pending termination of the deVegvar litigation, this Court 
noted that the Dayton case also posed the same type of 
question, saying (p. 228): 

‘‘In this suit in the District Court, the essential 


allegations of the complaint were similar to those in 
de Vegvar v. Gillillamd, 1955 . . .”’ 


In Haas v. Humphrey (supra, p. 17) the plaintiff con- 
tended that her claim should be paid out of the Yugoslav 
Claims Fund. There the disputed issues were: whether 
plaintiff was a national of the United States at the time 
Yugoslavia took her property; whether the United States 
Government had undertaken to release her claim against 
Yugoslavia; and whether the officials of our State Depart- 
ment had undertaken to include plaintiff’s claim under the 
provisions of the United States treaty with Yugoslavia. 


Obviously, that case did not, like ours, involve any mis- 
construction by the Commission of the scope of its juris- 
dictional powers under the governing statute, with result- 
ant unconstitutional taking of plaintiff’s vested property. 
Rather, like the deVegvar case, it raised questions of pos- 
sible errors in the admission of evidence or in legal rulings 
or in the result reached and did not involve violation of 
constitutional rights. Therefore it was not a case present- 
ing proper grounds for judicial intervention. Thus, 
affirming the order of the District Court granting the 
defendants’ motion for summary judgment, this Court said 
(p. 682) : 

‘“‘The case is thus of the same general sort as was 
presented in deVegvar v. Gillilland, . . .”’ 


In American and European Agencies, Inc. (supra, p. 
17) the order of the District Court granting the Govern- 
ment’s motion for summary judgment, also on the authority 
of the deVegvar case, was affirmed in a two-to-one decision, 
Judge Miller dissenting. 


In that case the plaintiff contended that it did not have 


the hearing required by the governing Act. It asserted that 
although it had been accorded a hearing in which it had 
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an opportunity to present its views and could offer evi- 
dence to support the merits it was, in fact, entitled to a 
hearing which included the right to know and meet the 
claims of the opposing party. Specifically, plaintiff con- 
tended that it should have been furnished a staff memo- 
randum on which the Commission relied in making its 
determination of value. But this Court held (p. 98) ; 


‘<The question whether, in obtaining an award of 
a part of the governmentally created fund, appellant 
received the type of hearing provided by the statute 
is one of the ‘questions of law’ not subject to judicial 
review under the provisions of Section 4(h). It is 
essentially similar to the questions presented in de- 
Vegvar, where the claimant said that the Commission 
had not obeyed the requirements of the governing stat- 
ute in various procedural and substantive respects.’’ 


But in its majority opinion this Court expressed some 
views with respect to constitutional questions, which have 
high persuasive pertinence here. At page 97 it stated: 


‘‘The other contention urged to support a restric- 
tive reading of Section 4(h) [the finality section] is 
essentially a constitutional argument: Congress may 
not prevent a court from requiring agency compliance 
with statutory procedures. If the agency ’s fatlure to 
follow prescribed procedures resulted in the denial 
of a constitutional right, the validity of a blanket non- 
reviewabtlity clause would indeed pose a grave and 
difficult constitutional question.’’ (Emphasis added) 


Then in footnote 4 this Court further stated: 


“‘Tt may well be that if the denial of a constitutional 
right were persuasively alleged, the courts would seek 
a construction of the non-reviewability statute which 
would allow review of such questions, thereby obviating 
consideration of the more fundamental constitutional 
question. ’’ 


If the Commission’s failure to follow ‘ er pro- 
cedures’’, incident to its consideration of a claim on the 
merits, resulting in the denial of a constitutional right, 
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would ‘‘pose a grave and difficult constitutional question’’, 
can there be any doubt: that where, as here, the Commis- 
sion has misconstrued its jurisdiction under the governing 
statute and therefore denied, as not eligible for considera- 
tion on the merits, a claim based upon a vested property 
right, this Court should exercise its power and duty of 
judicial intervention? 


Clearly, the American and European Agencies, Inc. case 
did not involve any misconstruction by the Commission of 
the scope of its jurisdiction with resultant unconstitutional 
taking of plaintiff’s property. Like the other three cases 
cited, supra, p. 17, that case does not involve the questions 
here presented. 


Judge Miller, in his dissenting opinion in the American 
and European Agencies, Inc. case, made penetrating and 
forceful comment with respect to the need for judicial inter- 
vention by the Courts, as follows (p. 99-100) : 


‘‘The statutory provision does not say the Commis- 
sion shall be exempt from judicial compulsion to grant 
the hearing ordered by its governing statute. There is 
no provision to the effect that Courts may not correct 
Commission action taken in defiance of a legislative 
mamdate by remanding for action in accordance there- 
with. 


‘<T cannot believe it was the legislative intent in en- 
acting this statute to immunize unlawful administrative 
action from correction by the courts. Nor do I believe 
that in any case, no matter how strongly it may word a 
provision for immunity from judicial review, Congress 
can prevent a court of competent jurisdiction from 
compelling an administrative agency to proceed as 
required by its governing statute.’’ 


The present case, unlike deVegvar, and the three cases 
decided on its authority, does not raise questions of error 
in ‘‘the admission of evidence or in the making of a legal 
ruling’’ or in ‘‘the result reached’’ by the Commission in 
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its consideration of the case on the merits. The claim here 
involved was held disqualified for consideration on the 
merits because the Commission misconceived its jurisdic- 
tton under the governing statute. No error of law could 
be more fundamental or more clearly a denial of due process, 
resulting in deprivation of vested property rights without 
just compensation. The distinction between this case and 
each of the four cases cited, supra, p. 17, is one of ‘kind 
and not of degree. Corrective judicial intervention is 
imperative. | 


POINT TWO 


The clear intent of Congress in the Soviet Claims 
Act of 1955 was, among other things: to preserve prop- 
erty rights vested pursuant to attachment-judgment liens, 
owned prior to the Litvinov Assignment by United States 
nationals, to prevent an unconstitutional taking of their 


property. 


Congress knew that some of the funds collected Be the 
United States under the Litvinov Assignment had been 
subject to attachment-judgment liens obtained in at- 
tachment actions brought against Russian nationals prior 
to November 16, 1933. It knew, also, that should funds 
subject to such attachment-judgment liens be used by the 
United States to pay claims of United States nationals, 
other than the claims of the persons holding such attach- 
ment-judgment liens, such lien claimants would be deprived 
of their vested property rights without due process of law 
or just compensation, in violation of the Fifth Amendment. 


To prevent such unconstitutional deprivation of vested 
property rights, Congress divided claims against the Soviet 
Claims Fund into two classes: first, claims of United States 
nationals based upon attachment-judgment liens against 
funds of Russian nationals which had been collected and 
put into the Soviet Claims Fund (§ 305(a)(1)) ; and second, 
claims of United States nationals, against the Soviet Union 


(§ 305(a) (2)). 
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Moreover, Congress provided: that the Commission 
should give preference to the disposition of such attach- 
ment-judgment lien claims over all other claims (§ 305(c)) ; 
and that such lien claims should be paid in full (§ 310(a) (1)) 
with interest (§ 310(a)(5)) so far as the funds to which 
the lien attached were available to make such payment 
(§ 305(a)(1)). 


In addition, Congress expressly recognized that an 
attachment-judgment lien represents a specific property 
right in the attached funds, since it provided in Section 
305(a)(1) of the Act that the amount of the award on such 
lien claims should be limited to the attached property and: 


‘¢ ... shall not exceed the proceeds of such property 
as may have been subject to the lien of the judgment 
or attachment; ...’’ 


As to claims of United States nationals against the 
Soviet Union, which were not protected by an attachment- 
judgment lien, Congress provided that such claims should 
be paid pro rata out of any available funds in the Soviet 
Claims Fund (§310(a)(2)(3) and (4)). 


The Act, on its face, clearly evidences the intention of 
Congress to preserve the vested property rights of a 
United States national holding an attachment-judgment lien 
against any funds collected by the United States under the 
Litvinov Assignment. And the Reports in the Senate and 
House and the Conference Reports on the proposed 1955 
amendment strikingly evidence this intention. (U.S. Code, 
Congressional and Administrative News (1955), Vol. 2, 
p. 2745, et seq.). 


Thus, under the heading ‘‘Main Purpose of the Bill’’, 
the Senate Report states (ibid. p. 2746): 


‘‘The purpose of the present bill is to establish a 
claims program for the benefit of American nationals 
whereby they may obtain at least part compensation 
for... (3) claims against Russian nationals secured 
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by lrens on certain assets prior to the Litvinov Assign- 
ment, and other claims arising prior to November 16, 
1933, against the Soviet Government. . . . Claims 
against the Soviet . . . will be satisfied out of . . . 
funds consisting . . . of approximately $9 million 
in assets transferred to the United States under the 
Litvinov Assignment, . . .’? (Emphasis added) 








With respect to Russian claims and in particular to 
lien claims against Russian assets, the Report states aa 
pp. 2750-2751) : 


‘‘Russian claims are disposed of in section 305. 
They include two general classes: (1) Clawms founded 
upon liens which had been obtained prior to November 
16, 1936 (sic) by United States nationals, arising out 
of a judgment or warrant of attachment against prop- 
erty in the United States subsequently taken over by 
the Government under the Litvinov Assignment; and 
(2) claims of nationals of the United States against 
the Soviet Union arising prior to November 16, 1933, 
the date of the assignment. Awards in the first class 
may not exceed the proceeds of the property subjected 
to the lien. If the proceeds are less than the aggregate 
amount of all valid claims related to the same property, 
the award may not be greater than the proportionate 
amount of each such claim with respect to the total 
proceeds. By virtue of section 310(a), such awards 
must be paid by the Secretary of the Treasury in full, 
in contrast with the pro-rata treatment given to all 
other claims. This preferential treatment is justified 
by the following considerations: A number of nationals 
of the United States, having pursued their claims 
against Russian nationals in United States courts, or in 
State courts, obtained liens against specific assets, and 
to that extent acquired a property interest therewn. 
These assets then became the subject of the Litvinov 
Assignment and were transferred to the Federal Gov- 
ernment. Lien-claimants, it was felt, were entitled to 
a priority in the payment of their claims over other 
claims against the Soviet Government which had: not 
attained a comparable legal status.’’ (Emphasis added ) 
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With respect to the binding force to be accorded by the 
Commission to judgments upon which attachment-judg- 
ment lien claims are based, the Report further states (ibid. 
p. 2751): 


“It is also provided (Sec. 305(b)) that any valid 
judgment entered by a court in the United States shall 
be binding upon the Commission in its determination, 
under this section of the bill, of any issue decided by 
the court which entered judgment. Finally, the Com- 
mission is directed to give preference, in its procedure 
and deliberations, to the disposition of this group of 
claims over other claims presented to it.’’ 


The Soviet Union itself conceded and the United States 
agreed to the conclusive effect of attachment-judgment 
liens against property of Russian nationals. For, in the 
Litvinov Assignment, it said (Appx. A. hereto, p. A-9): 


‘¢ . . the Union of Soviet Socialist Republics 
further agrees, . . . not to make any claims with 
respect to: 


(a) judgments rendered. . . by American courts 
in so far as they relate to property, or rights, . . . in 
which . . . its nationals may have had or may claim 
to have an interest; . . .”’ 


Consequently, when the United States on November 16, 
1933, took an assignment of the Russo-Asiatic Bank funds 
from the Soviet Union, the United States took those funds 
subject to plaintiff’s vested property rights, that is, to 
its attachment-judgment lien, which was then entitled to 
protection under the Fifth Amendment. Congress under- 
took to protect those rights but the Commission would 
defeat its clear intent. 
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POINT THREE 


The Commission improperly limited its jurisdiction 
under Section 305(a)(1) and therefore denied plain- 
tiff’s claim, erroneously holding as a matter of law: _ 

That the attachment-judgment lien claim of a United 
States national based, at all times, upon its full beneficial 
ownership and also upon legal title acquired three 
months prior to the Litvinov Assignment, was a claim 
ineligible for consideration on the merits. 


I 


Section 305(a)(1) on its Face, 
Covers Beneficial Ownership. | 
The denial of plaintiff’s claim rested squarely upon the 
Commission’s erroneous limitation of its own jurisdiction 
under Section 305(a)(1) of the Act. It made no findings 
of fact with respect to the claim, but held, as a matter of 
law, that ‘‘other propositions are determinative of this 
matter.’’ 


Thus the Commission ruled that the atiadhmenk Jute: 
ment lien owned beneficially, at all times, by plaintiff, a 
national of the United States, and both legally and bene- 
ficially owned by it three months before the Litvinov Assign- 
ment, was not within the purview of the section, merely 
because it had been obtained in an action brought im favor 
of plaintiff, in the name of and on the application of, Herbert 
J. Grant, a British national, as plaintiff’s trustee. 


Section 305(a)(1) provides that the Commission shall 
receive and determine in accordance with applicable sub- 
stantive law, including international law, the validity of— 


1. claims of nationals of the United States against Rus- 
sian nationals; 


2. originally accruing ‘‘¢m favor of’’ a national of the 
United States; 
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3. with respect to which a judgment was entered in, 
or a warrant of attachment issued from, any court 
... of a State of the United States; 


4, ‘‘in favor of’’ a national of the United States; 


5. with which judgment or warrant of attachment a lien 
was obtained by a national of the United States prior 
to November 16, 1933; 


6. Upon any property in the United States which has 
been collected . . . by the Government of the United 
States pursuant to the Litvinov Assignment. 


Thus Section 305(a)(1) does not require that the judg- 
ment or warrant of attachment must have been ‘‘obtained 
by a national of the United States’’ in the sense that they 
must have been obtained ‘‘in the name of”’ or ‘‘on the appli- 
cation of’? a United States national. Nor does the Section 
require, as the Commission held, that a United States na- 
tional must have been ‘‘a party to the attachment, the judg- 
ment or the lien’’, in the sense that they must have been 
obtained ‘‘in the name of”’’ or ‘‘on the application of’’ the 
United States national. 


Under the directive of Congress expressed in Section 
305(a)(1) it is sufficient: if the claim is one which origi- 
nally accrued ‘‘in favor of a national of the United States’’; 
and if the judgment or warrant of attachment was obtained 
“on favor of a national of the United States.’’ It would 
be difficult to find any phrase more apt to denote beneficial 
ownership than the phrase ‘‘in favor of.’’ 


i 


In International Law, the Nationality of a Claim is Always 
Determined by the Nationality of its Beneficial Owner. 


The congressional intent as expressed in Section 305 
(a)(1) is merely confirmatory of established principles of 
international law and practice. In Section 305(a)(1) Con- 
gress used the equitable words ‘‘in favor of’’ because 
under international law the nationality of a claim is always 
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determined by the nationality of the beneficial owner, and 
not by the nationality of the holder of the naked legal title. 
This principle is discussed at length by G. H. Hackworth, 
former legal adviser of the Department of State, in his 
authoritative ‘‘Digest of International Law’’ (1st ed. es) 
Vol. V,* pages 802-851. 


The Department of State follows that principle in its 
rules covering applications for support of claims against 
foreign governments. These rules are set forth by Hack- 
worth, Vol. V, p. 804. It is there stated: 


‘*A state is responsible to another state which claims 
in behalf of one of its nationals only in so far as a 
beneficial interest in the claim has been continuously 
in one of its nationals down to the time of the pres- 
entation of the claim.’’ (Emphasis added) 


That the nationality of a claim is determined by the 
nationality of the beneficial owner and not by the nation- 
ality of the holder of bare legal title, is illustrated by certain 
claims against Mexico. Hackworth, Vol. V, p. 813 states: 


‘¢A claim was presented by the United States to 
the Genera] Claims Commission, United States and 
Mexico, for the value of money orders purchased from 
Mexican postal officials by, and issued in the name of, 
a person of undisclosed nationality who was acting as 
agent for an undisclosed American principal. An 
award was made in favor of the United States, the 
Commission stating as to the question of nationality: 


. There would appear to be no sound reason why 
the Commission might not in the light of convincing 
evidence with respect to a legal relationship such as 
that explained by counsel for the United States, award 
compensation in favor of an American citizen who had 
suffered a loss in connection with a transaction con- 
ducted in his behalf by an agent. 


‘... ma case of this kind I — no doubt that 
under principles of international law and of domestic 
law—at least Anglo-Saxon law—the Commission should 
look to the real party in interest.’ ’’ (Emphasis ade) 


* Hereafter cited as “Hackworth, Vol. V”. 
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The same principle is further illustrated by other ex- 
amples discussed at length by Hackworth, Vol. V, pp. 802- 
851. Thus, in the case of claims presented by the estates 
of deceased persons, the nationality of the claim is deter- 
mined by the nationality of the persons beneficially inter- 
ested in the estate, not by the nationality of the executor 
or trustee asserting the claim. (See Hackworth, Vol. V, 
pp. 850-51). 


The principle is applied also to claims based upon the 
loss of property owned by a citizen of one nationality, 
destroyed by the acts of a foreign government, where the 
property was insured by a citizen of another nationality, 
who had paid the loss. In such cases the nationality of the 
claim is determined, not by the nationality of the legal 
owner of the destroyed property, but by the nationality of 
the insurer, holding the beneficial title to the claim, under 
its equitable right of subrogation (See Hackworth, Vol. V, 
pp. 805-809). 


That beneficial ownership determines the nationality of 
a claim, was the principle applied in the case of the Shu- 
feldt claim (United States v. Guatemala), decided by Chief 
Justice Sisnett of British Honduras, who said (see Hack- 
worth, Vol. V, p. 831) : 

‘International law will not be bound by municipal 
law, or by anything but natural justice, and will look 
behind the legal person to the real interests involved.’’ 
(Emphasis added) 


ii 


The Commission Itself Recognized Beneficial Ownership 
as the Only True Test in Disposing of Claims 
Against the Yugoslav Claims Fund. 


Commissioner Henry J. Clay is the author of an article 
in the Georgetown Law Journal, issue of June 1955, en- 
titled: ‘‘Aspects of Settling Claims Under the Yugoslav 
Claims Agreement of 1948’’, 43 Georgetown L. J. 582-614 
(1955). 
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There Commissioner Clay explains persuasively that 
in passing on claims under the Yugoslav Claims Agree- 
ment the Commission consistently recognized the beneficial 
owner, and not the holder of naked legal title, as the true 
owner of the claim asserted. In his article Commissioner 
Clay states (p. 597): 


‘“‘The nationality of corporate claimants did riot 
present too many serious problems . The major 
problems in this area of adjudication related to 
whether the Commission might properly look behind 
nominal or record stock ownership. 


“In one such claim, the corporation involved was 
organized under the laws of the State of Delaware 
with more than 80% of its registered shareholders 
being American citizens. However, all of the shares 
of stock, it appeared upon investigation, were bene- 
ficially owned by aliens at the time the corporate prop- 
erty was taken. The Commission had no difficulty in 
concluding that the corporate nationality test was satis- 
fied only if the requisite stock interest had been bene- 
ficrally owned by individual United States nationals at 
the time of the takwng.’’ (Citing Claim of Westhold 
Corporation—Docket No. Y-1235, Decision No. 54) 
(Emphasis added) | 





Later, in the same Article, Commissioner Clay wrote as 
follows (pp. 610-611) : ! 


“‘The Commission was frequently called upon ‘to 
recognize, as the basis for claim, beneficial interests in 
property, both real and personal, where nominal or 
‘legal’ title was in another. . . . | 


‘“Two claims were filed on behalf of a trust which 
included shares of stock of a Yugoslav company which 
had been nationalized. One of the beneficiaries of each 
trust was not a national of the United States at the 
time of the taking of the corporation. The Commis- 
sion denied the claims to the extent of the interests of 
the beneficiaries who were not then nationals on the 
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ground that the Government of the United States, in 


its diplomatic espousal of claims, would look to the 
nationality of the beneficial owner of the claim as dis- 
tinguished from the nominal or ‘legal’ owner.’’ 
(Citing: Claum of Franziska Petschek, et al. Docket 
No. Y-1195, Decision No. 265-A; Claim of Edwin A. 
Binder, et al. Docket No. Y-1036, Decision No. 1535.) 





Commissioner Clay further states, in part (pp. 610-611) : 


‘‘In a claim for compensation for the value of cer- 
tain shares of bearer stock of a nationalized Yugoslav 
corporation, the claimant alleged that his interest was 
one of beneficial ownership of the stock which was held 
by his brother as his agent, . . . The claimant 
acknowledged that the stock certificates had never 
been in his possession and that nominal ownership 
of the stock had never been in him... . 


‘‘On the basis of all of the evidence, the Commis- 
sion was persuaded that the claimant was the beneficial 
owner of the stock and entitled to an award.’’ (Citing: 
Claim of Gus Knezevich, Docket Y-338, Decision No. 
1123; emphasis added) 


The Commission’s erroneous limitation of its own juris- 
diction in the present case would now place a highly techni- 
cal and unrealistic construction upon the Act, contrary to 
its spirit, to the sound intendment of Congress and to the 
principles which the Commission itself applied with respect 
to Yugoslav claims. This is difficult to understand for the 
further reason that the Commission itself in Clawm of 
Charles D. Siegel, No. SOV-40,017, Order No. SOV-230 held 
that the legislation is remedial and ‘‘should be liberally con- 
strued’’, saying: 


“*‘Section 305(a)(2) of the Act is remedial legisla- 
tion and was enacted by Congress for the purpose of 
compensating nationals of the United States for losses 
sustained as a result of the acts of the revolutionary 
government in Russia during the years 1917 to 1921. 
Since it is remedial legislation rt should be liberally 
construed.’’ (Emphasis added) ! 
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Since plaintiff’s title to the attachment-judgment lien 
against the funds of Russo-Asiatic Bank was always a full 
beneficial title, with naked legal title held only temporarily 
by Grant, in trust for the use and benefit of plaintiff; and 
since the Bank held both legal and beneficial title to that 
lien, long prior to the Litvinov Assignment, the Bank, 
as the true owner, can not properly be deprived of its 
vested property rights in the funds in question. To deprive 
it of those rights is clearly violative of the Fifth sch aioe 
ment, which provides in part: 


, . No person shall be . .. ae of 
life, liberty or property, without due process of law; 
nor shall private property be taken for pares | use, 
without just compensation.’’ | 


This—Congress full realized. Therefore, it made pro- 
vision under Section 305(a)(1) of the Act, for ‘‘just com- 
pensation’’ to the holders of such liens on Russian prop- 
erty assigned to the United States. 


IV 


The Commission’s Erroneous Ruling Would 
Deprive Plaintiff of its Vested Property Rights. 


Plaintiff’s attachment-judgment lien claim is one ad- 
judicated under the ‘‘applicable substantive law’’, the law of 
the State of New York, against funds of the Russo-Asiatic 
Bank. The claim is not one which the Commission may 
properly allow or disallow as a matter of executive disere- 
tion or grace. Plaintiff asks for the delivery of its own 
property now held in trust on its behalf by the United 
States. 


Because constitutional protection is mandatory, Gon- 
gress expressly directed that such attachment-judgment 
lien claims must be preferred and paid in full, with interest, 
to the extent that funds subject to the attachment-judgment 
lien are available for that purpose. Plaintiff’s claim is 
entitled to protection under the Fifth Amendment, but the 
Commission would deny that protection contrary to the 
clear intent of Congress (supra, pp. 26-27). 
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POINT FOUR 


The denial of plaintiff’s claim hinged upon the Com- 
mission’s erroneous decision limiting its own jurisdic- 
tion, and not upon a legal ruling merely incidental to 
consideration of the claim on the merits. For that reason 
alone, the action of the Commission demands judicial 
correction. 


The Court below pointed out that the Commission had 
reached the conclusion, with respect to plaintiff’s claim, 
that ‘‘irrespective of who was the beneficial owner, since 
of record’’ the claim had been ‘‘owned by a foreign 
national’’, it did not ‘‘come within the Act.’’ The only 
question involved, said the Court, was whether Section 
305(a)(1) excluded claims beneficially owned, and the deter- 
mination that it did was ‘‘purely a question of statutory 
construction’’—a question of law, the decision of which by 
the Commission was made final by the statute. 


But the question is really far more fundamental, far 
less incidental than that. Here is involved an erroneous 
limitation of the jurisdiction conferred by Congress, and 
the District Court had the power and the duty to direct the 
Commission to act ‘‘within its statutory authority.’’ The 
Commission has no power either to assume or to divest itself 
of jurisdiction to the irreparable damage of a claimant with 
vested property rights. It has only the jurisdiction that 
Congress gave to it. When the Commission failed to func- 
tion within the ambit of its delegated powers, it was a mere 
group of individuals, acting without authority, without legal 
warrant and in violation of due process. 


Clearly, the exclusion of claims beneficially owned by 
United States nationals would eliminate the only class of 
claims which Congress intended to protect. It would, in 
fact, defeat such protection except where ownership of 
record and beneficial ownership happened to be united in 
the same claimant. Where ownership of record in a United 
States national is shown that is obviously not enough. 
Beneficial ownership in a United States national must also 
be established (supra, pp. 32-35). 
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Always the ultimate test is beneficial ownership— 
the only true ownership. That is why Congress described 
ee claus it intended to protect as those originally accru- 
ing ‘‘in favor of’’ a national of the United States, and the 
ra Mis and warrants of attachment upon which they 
are based as those issued ‘‘in favor of’’ a national of the 
United States. | 


If ownership of record, alone, were the ultimate teat, 
the results could be both fantastic and highly unjust, as 
the Commission itself has recognized. Suppose a claim 
originally accruing to a United States national were trans- 
ferred beneficially and legally to a national of the Soviet 
Union. Suppose further that the Soviet national, there- 
after, assigned the claim in trust for collection to another 
United States national who procured an attachment-judg- 
ment lien prior to the Litvinov Assignment. Such claim, 
under the Commission’s record-ownership test must be 
paid, merely because the .attachment-judgment lien is ‘in 
the name of a United States national. And this, despite 
the fact, that the entire proceeds would go to a national 
of the Soviet Union, the beneficial owner. That would be 
a preposterous result. Obviously, Congress intended bene- 
ficial owners who are United States nationals, as the class 
to be protected. : 


With respect to the Yugoslav Claims Fund, the Com. 
mission has soundly held, as we have shown (supra, pp. 
32-35), that it must look ‘‘behind nominal or record’? 
ownership to beneficial ownership, and if beneficial owner- 
ship is not held by United States nationals, although United 
States nationals hold nominal or record ownership, the 
claim must be disallowed. Unquestionably, this was what 
Congress intended both as to claims against the Yugoslav 
Claims Fund and claims against the Soviet Claims Fund. 


Congress did not intend jurisdiction under the section 
to be limited to that category of claimants who held record 
ownership to the exclusion of that category of United 
States nationals who always had full beneficial ownership. 
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And, a fortiori, Congress certainly never intended to ex- 
clude United States nationals who, like the plaintiff, held, 
at all times, full beneficial ownership and held legal title 
as well, three months prior to the Litvinov Assignment. 
This Court should keep the Commission, as Mr. Justice 
Brandeis said, ‘‘within their statutory authority.’’ 


POINT FIVE 


Even if this Court should hold that the Commission’s 
ruling, that beneficial ownership is excluded under Sec- 
tion 305(a) (1), was not a limitation of its jurisdiction: 

That ruling was, nevertheless, an erroneous construc- 
tion of the statute which would deprive plaintiff of vested 
constitutional rights and is, therefore, subject to judicial 
correction under the principle recognized in the 
deV egvar decision. 


The Court below was of the opinion that there is not 
a constitutional question ‘‘lurking in this controversy,’’ and 
saw no reason to apply the principle recognized in the 
deVegvar decision. We have shown that, so far from 
merely ‘‘lurking’’ in this controversy, two constitutional 
questions stand out in full view at the very center of the 
controversy, demanding recognition. 


If this Court agrees with our contention that violation 
of constitutional rights is involved, then this is a clear case 
for judicial intervention to correct the Commission’s erro- 
neous action. Both this Court and the Government in the 
deVegvar case recognized, beyond doubt, that where, to 
use the Government’s own apt language, ‘‘constitutional 
rights were or might be involved, Congress could not pre- 
vent the vindication of such rights in a judicial tribunal.’’ 


And the soundness of that early view has undoubtedly 
gained momentum in the thinking of this Court for in 
American and European Agencies, Inc., (supra, pp. 22-24), 
a later case, the Court stated that if the Commission’s 
failure to follow ‘‘prescribed procedures resulted in the 
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denial of a constitutional right, the validity of a blanket 
non-reviewability clause would indeed pose a grave and 
difficult constitutional question.’’ | 


Here plaintiff has persuasively alleged the denial of 
constitutional rights, and the non-reviewability statute 
should be eouctened to allow review and correction of the 
Commission’s erroneous determination. 


Moreover, this Court further stated in the American and 
European Agencies, Inc. case, (supra, p. 23), that the 
allowance of review of questions involving denial of con- 
stitutional rights would obviate ‘‘consideration of the more 
fundamental constitutional question.’? That fundamental 
question is: if Congress intended by the non-reviewability 
provisions to confer upon the Commission exclusive power 
to determine, for itself, the extent of its own jurisdiction 
and the absolute power to deny constitutional rights, would 
not those provisions, themselves, be unconstitutional. 
Clearly, they would be. If this Court should find that 
Congress did so intend it should declare those provisions 
unconstitutional. | 


Neither Congress itself, nor Congress acting through 
an administrative agency, can deny constitutional rights. 
That cannot be done either directly or indirectly. In the 
St. Joseph Stockyards Co. case (supra, p. 19), the Supreme 
Court of the United States declared: 


‘Under our system there is no warrant for the sew 
that the judicial power of a competent court can be 
circumscribed by any legislative arrangement designed 
to give effect to administrative action going beyond 
the limits of constitutional authority.”’ 


Concededly, this Court does not have the power to re- 
view a decision of the Commission if the Commission acts 
within its jurisdiction and does not violate constitutional 
rights. But it has both the power and the duty to inter- 
vene to correct a misconstruction of the statute, by the Com- 
mission, resulting in the denial of constitutional rights. | 
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POINT SIX 


Judicial intervention by this Court is proper and 
imperative: whether the error of the Commission is 
viewed as an erroneous limitation of its jurisdiction or 
as an erroneous legal ruling involving denial of con- 
stitutional rights. 

The Order appealed from should be reversed. 
Dated: January 17, 1958. 


Respectfully submitted, 


F. Guoyp AWALT 

W. V. 'T. Justis 

JoHN A. Witson 

M. Van Vooruies 
Attorneys for Appellant 


SHEaRMAN & Srertine & Wricut 
20 Exchange Place 
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Of Counsel 
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APPENDIX A 


Statutes Involved | 
“INTERNATIONAL CLAIMS SETTLEMENT ACT OF 1949, 
[Act of March 10, 1950, c. 54, 64 Stat. 12, 

22 U. S. C. § 1621, et seq.] 


An Act 


To provide for the settlement of certain claims of the 
Government of the United States on its own behalf and on 
behalf of American nationals against foreign governments. 


Be it enacted by the Senate and House of Representa- 
tives of the United States of America in Congress assem- 
bled, That this Act may be cited as the ‘International 
Claims Settlement Act of 1949’ ’’. 


i * * 

‘See. 4. ** & | 

(h) The Commission shall notify all claimants of 
the approval or denial of their claims, stating the rea- 
sons and grounds therefor, and if approved, shall notify 
such claimants of the amount for which such claims are 
approved. Any claimant whose claim is denied, or is 
approved for less than the full amount of such claim, 
shall be entitled, under such regulations as the Commis- 
sion may prescribe, to a hearing before the Commission, 
or its duly authorized representatives, with respect to 
such claim. Upon such hearing, the Commission may 
affirm, modify, or revise its former action with respect 
to such claim, including a denial or reduction in the 
amount theretofore allowed with respect to such claim. 
The action of the Commission in allowing or denying 
any claim under this Act shall be final and conclusive 
on all questions of law and fact and not subject to re- 
view by the Secretary of State or any other official, 
department, agency, or establishment of the United 
States or by any court by mandamus or otherwise.”’ 


| 
| 
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SOVIET CLAIMS ACT 
“PuBLic Law 285—3841TH CONGRESS 
Chapter 645—lIst Session 


[Act of March 10, 1950, c. 54, 64 Stat. 12, 22 U.S.C. § 1621, 
et seq. as amended by the Act of August 9, 1955, 
c. 645, 69 Stat. 572, 22 U.S.C. § 1641, et seq. ] 


To amend the International Claims Settlement Act of 
1949, as amended, and for other purposes. 


Be it enacted by the Senate and House of Representa- 
tives of the United States of America in Congress assem- 
bled, That the International Claims Settlement Act of 1949, 
as amended, is further amended by inserting after the first 
section thereof the following: ‘Trrtz I’. 


Sec. 2. The word ‘Act’, wherever it appears in title I 
in reference to the International Claims Settlement Act of 
1949, is amended to read ‘title’. 


See. 3. The International Claims Settlement Act of 
1949, as amended, is further amended by adding at the end 
thereof the following: 

‘Trriz II* 


‘Vestine anp LiqumaTion oF Buicarin, Huncagian, 
AND RUMANIAN PROPERTY 


* [The text of Title II is omitted] 
‘Trrte II 


‘Cuarms Acainst Buearia, Huncary, Rumanu, Itaty, 
AND THE Soviet Union 


‘Sec. 301. As used in this title the term— 


‘(2) ‘‘National of the United States’’ means (A) a 
natural person who is a citizen of the United States, or 
who owes permanent allegiance to the United States, 
and (B) a corporation or other legal entity which is 
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organized under the laws of the United States, any 
State or Territory thereof, or the District of Columbia, 
if natural persons who are nationals of the United 
States own, directly or indirectly, more than 50 per 
centum of the outstanding capital stock or other bene- 
ficia] interest in such legal entity. It does not include 


aliens. 
* 2 % * & 


‘(5) ‘‘Soviet Government’? means the Union of 
Soviet Socialist Republics, including any of its present 
or former constitutent republics, other political sub- 
divisions, and any territories thereof, as eonsttinted | on 
or prior to November 16, 1933. 


‘(6) ‘Litvinov Assignment’? means (A) the com- 
munication dated November 16, 1933, from Maxim Lit- 
vinov to President Franklin D. Roosevelt, wherein the 
Soviet Government assigned to the Government of the 
United States amounts admitted or found to be due it 
as the successor of prior governments of Russia, or 
otherwise, preparatory to a final settlement of the 
claims outstanding between the two Governments and 
the claims of their nationals; (B) the communication 
dated November 16, 1933, from President Franklin 'D. 
Roosevelt to Maxim Litvinov, accepting such assign- 
ment; and (C) the assignments executed by Serge 
Ughet on August 25, 1933, and November 15, 1933, 
assigning certain assets to the Government of the 
United States. | 


‘(7) ‘‘Russian national’ includes any corporation 
or business association organized under the laws, de- 
erees, ordinances, or acts of the former Empire of 
Russia or of any government successor thereto, and 
subsequently nationalized or dissolved or whose assets 
were taken over by the Soviet Government or which 
was merged with any other corporation or organiza- 
tion by the Soviet Government. 


‘(8) ‘‘Commission’’ means the Foreign Claims 
Settlement Commission of the United States, estab- 
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lished pursuant to Reorganization Plan Numbered 1 of 
1954 (68 Stat. 1279). 


‘(9) ‘‘Property’’ means any property, right, or 
interest. 


‘Sec. 302. * * * The Secretary shall cover into the 
Treasury the funds collected by the United States 
pursuant to the Litvinov Assignment (including postal 
funds due prior to November 16, 1933, to the Union 
of Soviet Socialist Republics because of money orders 
certified to that country for payment) and shall cover 
into the Soviet Claims Fund the funds so covered into 
the Treasury. 


‘Sec. 305. (a) The Commission shall receive and 
determine in accordance with applicable substantive 
law, including international law, the validity and 
amounts of— 


‘(1) claims of nationals of the United States 
against a Russian national originally accruing in 
favor of a national of the United States with respect 
to which a judgment was entered in, or a warrant 
of attachment issued from, any court of the United 
States or of a State of the United States in favor of 
a national of the United States, with which judg- 
ment or warrant of attachment a lien was obtained 
by a national of the United States, prior to Novem- 
ber 16, 1933, upon any property in the United States 
which has been taken, collected, recovered, or liqui- 
dated by the Government of the United States pur- 
suant to the Litvinov Assignment. Awards under 
this paragraph shall not exceed the proceeds of such 
property as may have been subject to the lien of 
the judgment or attachment, nor, in the event that 
such proceeds are less than the aggregate amount 
of all valid claims so related to the same property, 
exceed an amount equal to the proportion which each 
such claim bears to the total amount of such pro- 
ceeds; and 
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‘(2) claims, arising prior to November 16, 1933, 
of nationals of the United States against the Raves 
Government. 


‘(b) Any judgment entered in any court of the 
United States or of a State of the United States shall 
be binding upon the Commission in its determination, 
under paragraph (1) of subsection (a) of this section, 
of any issue which was determined by the court — in 
which the judgment was entered. 


‘(c) The Commission shall give preference to the 
disposition of the claims referred to in paragraph (1) 
of subsection (a) of this section, over all other clans 
presented to it under this title. 


‘Sec. 310. (a) The Secretary of the Treasury shall 
make payments on account of awards certified by the 
Commission pursuant to this title as follows: 


‘(1) Payment in full of the principal amount of 
each award made pursuant to section 305 (a) (1) 
and each award of $1,000 or less made cael to 
section 303 or 304; 


* * * * s 


‘(3) Payment in the amount of $1,000 on account 
of the principal of each award of more than $1,000 
in amount made pursuant to section 303, 304, or 
305 (a) (2); 


‘(4) After completing the payments under the 
preceding paragraphs of this subsection from any 
one fund, payments from time to time, in ratable 
proportions, on account of the then unpaid principal 
of all awards in the principal amount of more than 
$1,000, according to the proportions which the unpaid 
principal of such awards bear to the total amount jin 
the fund available for distribution on account of such 
awards at the time such payments are made; 
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‘(5) After payment has been made in full of th: 
principal amounts of all awards from any one fund, 
pro rata payments from the remainder of such fu: 
then available for distribution on account of accrued 
interest on such awards as bear interest. 


‘See. 314. The action of the Commission in allow- 
ing or denying any claim under this title shall be final 
and conclusive on all questions of law and fact and not 
subject to review by any other official of the United 
States or by any court by mandamus or otherwise, and 
the Comptroller General shall allow credit in the ac- 
counts of any certifying or disbursing officer for pay- 
ments in accordance with such action.’ ”’ 
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ADMINISTRATIVE PROCEDURE ACT, § 10 


[Act of June 11, 1946, c. 324 § 10, 
60 Stat. 243, 5 U.S.C. § 1009] 


**$1009. Judicial review of agency action 


Except so far as (1) statutes preclude judicial review 
or (2) agency action is by law committed to agency dis- 
cretion. 

Rights of review 


(a) Any person suffering legal wrong because of any 
agency action, or adversely affected or aggrieved by such 
action within the meaning of any relevant statute, shall be 
entitled to judicial review thereof. | 


Form and venue of proceedings 


(b) The form of proceedings for judicial review shall 
be any special statutory review proceeding relevant to the 
subject matter in any court specified by statute or, in the 
absence or inadequacy thereof, any applicable form of legal 
action (including actions for declaratory judgments or 
writs of prohibitory or mandatory injunction or habeas 
corpus) in any court of competent jurisdiction. Agency 
action shall be subject to judicial review in civil or criminal 
proceedings for judicial enforcement except to the extent 
that prior, adequate, and exclusive opportunity for such 
review is provided by law. : 


Acts reviewable 


(c) Every agency action made reviewable by statute 
and every final agency action for which there is no other 
adequate remedy in any court shall be subject to judicial 
review. Any preliminary, procedural, or intermediate 
agency action or ruling not directly reviewable shall be 
subject to review upon the review of the final agency action. 
Except as otherwise expressly required by statute, agency 
action otherwise final shall be final for the purposes of this 
subsection whether or not there has been presented or 
determined any application for a declaratory order, for 
any form of reconsideration, or (unless the agency other- 
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wise requires by rule and provides that the action mean- 
while shall be inoperative) for an appeal to superior agency 
authority. 
Relief pending review 

(d) Pending judicial review any agency is authorized, 
where it finds that justice so requires, to postpone the effec- 
tive date of any action taken by it. Upon such conditions 
as may be required and to the extent necessary to prevent 
irreparable injury, every reviewing court (including every 
court to which a case may be taken on appeal from or 
upon application for certiorari or other writ to a reviewing 
court) is authorized to issue all necessary and appropriate 
process to postpone the effective date of any agency action 
or to preserve status or rights pending conclusion of the 
review proceedings. 

Scope of review 


(e) So far as necessary to decision and where presented 
the reviewing court shall decide all relevant questions of 
law, interpret constitutional and statutory provisions, and 
determine the meaning or applicability of the terms of any 
agency action. It shall (A) compel agency action unlaw- 
fully withheld or unreasonably delayed; and (B) hold 
unlawful and set aside agency action, findings, and con- 
clusions found to be (1) arbitrary, capricious, an abuse 
of discretion, or otherwise not in accordance with law; 
(2) contrary to constitutional right, power, privilege, or 
immunity ; (3) in excess of statutory jurisdiction, authority, 
or limitations, or short of statutory right; (4) without 
observance of procedure required by law; (5) unsupported 
by substantial evidence in any case subject to the require- 
ments of sections 1006 and 1007 of this title or otherwise 
reviewed on the record of an agency hearing provided by 
statute; or (6) unwarranted by the facts to the extent that 
the facts are subject to trial de novo by the reviewing 
court. In making the foregoing determinations the court 
shall review the whole record or such portions thereof as 
may be cited by any party, and due account shall be taken 
of the rule of prejudicial error.’’ 
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LITVINOV ASSIGNMENT OF NOVEMBER 16, 1933 


The Litvinov Assignment* was in the form of a letter, 


dated November 16, 1933, to the President of the United 
States from Maxim Litvinov, People’s Commissar for 
Foreign Affairs, reading as follows: 


‘Following our conversations I have the honor to 
inform you that the Government of the Union of Soviet 
Socialist Republics agrees that, preparatory to a final 
settlement of the claims and counter claims between 
the Governments of the Union of Soviet Socialist 
Republics and the United States of America and the 
claims of their nationals, the Government of the Union 
of Soviet Socialist Republics will not take any steps to 
enforce any decisions of courts or initiate any new 
litigations for the amounts admitted to be due or that 
may be found to be due it, as the successor of prior 
Governments of Russia, or otherwise, from American 
nationals, including corporations, companies, partner- 
ships, or associations, and also the claim against the 
United States of the Russian Volunteer Fleet, now in 
litigation in the United States Court of Claims, and 
will not object to such amounts being assigned and 
does hereby release and assign all such amounts to the 
Government of the United States, the Government of 
the Union of Soviet Socialist Republics to be duly 
notified in each case of any amount realized by the 
Government of the United States from such release and 
assignment. 


‘‘The Government of the Union of Soviet Socialist 
Republics further agrees, preparatory to the settlement 
referred to above not to make any claims with meape 
to: 


‘‘(a) judgments rendered or that may be ren- 
dered by American courts in so far as they relate to 


* See Establishment of Diplomatic Relations with the Union of 


Soviet Socialist Republics, Dept. of State, Eastern European Series, 
No. 1 (1933) for the various documents pertaining to recognition. 


| 
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property, or rights, or interests therein, in which the 
Union of Soviet Socialist Republics or its nationals 
may have had or may claim to have an interest; or, 


‘‘(b) acts done or settlements made by or with 
the Government of the United States, or public offi- 
cials in the United States, or its nationals, relating 
to property, credits, or obligations of any Govern- 
ment of Russia or nationals thereof.”’ 


This letter was acknowledged by the President on the | 
same date, November 16, 1933. The acknowledgment, after 
setting forth the terms of the assignment, concluded: 


‘‘T am glad to have these undertakings by your 
Government and I shall be pleased to notify your 
Government in each case of any amount realized by 
the Government of the United States from the release 
and assignment to it of the amounts admitted to be 
due, or that may be found to be due, the Government 
of the Union of Soviet Socialist Republics, and of the 
amount that may be found to be due on the claim of the 
Russian Volunteer Fleet.’ 


New York Crvizt Practice Act (1932) § 210 


[§ 210. Action to be brought in name 
of real party in interest. ] 


‘‘Hivery action must be prosecuted in the name of the 
real party in interest, except that . . . a trustee of an 
express trust . . . may sue without joining with him the 
person for whose benefit the action is prosecuted.”’ 
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, QUESTION PRESENTED 


| In the opinion of the appellees, the following question is 
presented : 

Whether, under the International Claims Settlement Act 
of 1949, as amended by the Foreign Claims Settlement Com- 
mission Act of 1955, the Foreign Claims Settlement Commis- 
sion was finally to determine, without court review, claims to 
priority shares in the funds collected by the United States 
pursuant to the Litvinov Assignment from the Soviet Union. 


(1) 
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Guited States Court of Appeals: 


FOE THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,248 


Tue First Nationat Ciry Banx or New York, APPELLANT 


WHITNEY GILLILLAND, ET AL., APPELLEES 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE | 

This action, brought against the’ members of the Foreign 
Claims Settlement Commission and the Secretary of State in 
their official capacities, seeks to compel the Commission to re- 
consider its denial of appellant’s priority claim before that 
body and to restrain the Secretary of the Treasury from mak- 
ing payments, to holders of certified awards, from the Soviet 
Claims Fund which would reduce the balance in such fund to 
a sum less than the amount of appellant’s claim. 

1. The Litvinov Assignment and the Foreign Claims Settle- 
ment Commission Act. The history of appellant’s claim goes 
back to the early days of the Soviet revolution. Shortly after 
its access to power, the Soviet Government promulgated de- 
crees annulling all state loans and nationalizing the banks 
and industries. The cancellation of the Russian state obliga- 
tions resulted in the repudiation of the very substantial Rus- 
sian Government bond holdings of private American citizens. 
Nationalization amounted to confiscation, because the owners 


(1) 
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or stockholders of the nationalized enterprises received no 
compensation. Depositors in nationalized banks lost their 
funds indirectly as the result of limitations upon withdrawals, 
exchange control, confiscatory taxation, and, ultimately, the 
devaluation of the ruble. 

The total unwillingness of the revolutionary regime to 
honor its obligation, under international law, to compensate 
the foreign victims of its repudiation and nationalization leg- 
islation was one of the factors which caused the United States 
to withhold recognition from the Soviet Union for nearly six- 
teen years.” When the Soviet Government finally was recog- 
nized by the United States in 19338, it assigned to the United 
States its assets located in the United States, specifically all 
the claims of American nationals due to it (the Soviet Govern- 
ment) “as the successor of prior Governments of Russia, or 
otherwise.” ? This assignment was “preparatory to a final 
settlement of the claims and counter claims between the 
Governments of the Union of Soviet Socialist Republics and 
the United States of America and the claims of their 
nationals.” * 

Pursuant to this assignment, the United States, over a pe- 
riod of nearly eighteen years, collected a fund of nearly nine 
million dollars* which was covered into the Treasury. This 
sum included not merely property originally belonging to the 
Government of Russia but also assets which had passed to the 
Soviet Government by way of nationalization, in particular 
deposits of Russian banks and business enterprises with New 
York banks (see e. g., United States v. Belmont, 301 U. S. 
324; Steingut v. Guaranty Trust Co., 58 F. Supp. 623 (S. D. 
N. Y.), affrmed, 161 F. 2d 571 (C. A. 2), certiorari dismissed 
on motion of petitioner’s counsel, 332 U. 8. 753), and deposits 
made by Russian insurance companies with the New York 
Superintendent of Insurance for the purpose of qualifying 


1 United States v. Pink, 315 U. S. 203, 227; Hyde, International Law 
(Second Revised Edition) Vol. I, pp. 169-172; Hackworth, Digest of In- 
ternational Law, Vol. I, pp. 302-303. 

*¥or the text of this Litvinov Assignment see Appendix A of Appellant’s 
Brief, pp. A8—A10. 
 *Tdid. 

“H. Rept. 624, 84th Cong., 1st Sess., pp. 4-5. 
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them to do business in the State of New York (cf. U nited 
States v. Pink, 315 U.S. 203, 210-211). 

Once the fund had been collected, Congress turned to the 
problem of distributing it to American claimants. In 1949 a 
specialized body for determining claims against, and distribut- 
ing, similar funds had been established. The International 
Claims Settlement Act of 1949 (64 Stat. 12, et seg., 22 U.S.C. 
1621-27) had established the International Claims Commission 
within the Department of State * and had given it “jurisdiction 
to receive, examine, adjudicate, and render final decisions with 
respect to claims * * * of nationals of the United States in- 
cluded within the terms of the Yugoslav Claims Agreement of 
1948, or included within the terms of any claims agreement 
hereafter concluded between the Government of the United 
States and a foreign government * * * similarly providing for 
the settlement and discharge of claims of * * * nationals of 
the United States against a foreign government, arising out of 
the nationalization or other taking of property, by the agree- 
ment of the Government of the United States to accept from 
that government a sum in en bloc settlement thereof” (Section 
4 (a), 22 U.S. C. 1623 (a), emphasis added).® Since this ex- 
pert body was already available, Congress in 1955 made it the 
vehicle for distributing the Soviet Claims Fund by amending 
the International Claims Settlement Act of 1949 in the neces- 
sary particulars. This amendment, known as the Foreign 
Claims Settlement Commission Act of 1955 (69 Stat. 562), ap- 
propriated the monies, which had originally been covered into 
the Treasury, to establish a Soviet Claims Fund (Section 302, 
22 U.S. C., Supp. IV, 1641a) and charged the Foreign Claims 


®'The functions and jurisdiction of the International Claims Commission 
were transferred to the Foreign Claims Settlement Commission by Reor- 
ganization Plan No. 1 of 1954, effective July 1, 1954 (19 F. R. 3985).: 

*See de Vegvar v. Gillilland, 97 U. S. App. D. C. 126, 228 F. 2d 640, icer- 
tiorari denied, 350 U. S. 994; Dayton v. Gillilland, 100 U. S. App. D. C. 
95, 242 F. 2d 227, certiorari denied, 355 U. S. 813; Haas v. Humphrey, 100 
U. S. App. D. C. 401, 246 F. 2d 682, certiorari denied sub nom. Haas v. 
Anderson, 355 U. S. 854; and American & European Agencies, Inc. v. Gillil- 
land, — U. S. App. D. C. —, 247 F. 2d 95, certiorari denied, 355 U. S. 884. 
In these cases, unsuccessful claimants sought review of determinations by 
the Commission of claims against the Yugoslav Claims Fund. 
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Settlement Commission (Section 305, 22 U.S. C., Supp. IV, 
1641d) with the duty of receiving and determining the validity 
of two types of claims of American nationals, viz, (a) claims 
against the Soviet Government arising prior to November 16, 
1933, and (b) certain claims against Russian nationals whose 
property had been collected by the United States under the 
Litvinov Assignment (Section 305 (a), 69 Stat. 572,22 U.S.C., 
Supp. IV, 1641d (a)). Claims against Russian nationals were 
entitled to be paid out of the fund—and also given priority in 
disposition” and payment *—if they met with the following 
stringent conditions specified in Section 305 (a) (1), 69 Stat. 
572, 22 U.S.C., Supp. IV, 1641d (a) (1), the substance of which 
was as follows: 


a. They had to be claims of nationals of the United 
States against a Russian national originally accruing 
in favor of a national of the United States; 

b. A judgment must have been entered in, or a war- 
rant of attachment must have been issued from any 
court in the United States in favor of a national of the 
United States with respect to such claim; and 

c. A lien must have been obtained by a national of the 
United States prior to November 16, 1933 by virtue of 
such judgment or warrant of attachment on any prop- 
erty thereafter collected by the United States under 
the Litvinov Assignment. 


Priority thus is based upon two requirements, the existence of 
a lien and the principle of national ownership.® 


*Section 305 (c), 69 Stat. 572, 22 U. S. C., Supp. IV, 1641d (c). 

* Section 310, 69 Stat. 573, 22 U.S. C., Supp. IV, 1641i. 

* Actually the requirement of national ownership, indeed of continuous 
national ownership, is implicit in the direction that the Foreign Claims 
Settlement Commission shall determine the claim presented to it in “accord- 
ance with applicable substantive law, including international law” (Section 
305 (a), 69 Stat. 572, 22 U. S. C., Supp. IV, 1641d (2)). See H. Rept. 624, 
84th Cong., 1st Sess., pp. 13-14: 

“Significance of phrase ‘including international law’ 

“In connection with all categories of claims (referred to in secs. 303, 304, 

and 305) the Commission is authorized and directed to determine the claims 


‘in accordance with applicable substantive law, including international law’. 
“The inclusion of ‘international law’ would permit the application of 
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Section 305 (b), 69 Stat. 272, 22 U. S. C., Supp. IV, 1641d 
(b), obviated the relitigation of issues already decided! by 
American courts by providing that judgments previously en- 
tered in such courts would be binding on the Foreign Claims 
Settlement Commission.” 

_ After determining that a claimant qualified for an award 
under the Act, the Commission was required, “as soon as pos- 
sible,” to certify the award to the Secretary of the Treasury 
(Section 308, 22 U. 8. C., Supp. IV, 1641g). If the award 
pertained to a priority claim under Section 305 (a) (1), the 
Secretary was directed to make payment in full. On the other 
hand, holders of all certified awards not qualifying under 
Section 305 (a) (1) were to be paid in full if their awards were 
less than $1,000 and, if their awards exceeded $1,000, an initial 
payment of $1,000 would be paid (Section 310 (a), 22 U.S..C., 
Supp. IV, 6141i (a)). Any remaining balance in the Soviet 
Claims Fund was then to be distributed pro rata to all certi- 
fied award-holders who had not been paid in full (Section 
310 (a) (4), 22 U.S. C., Supp. IV, 16411 (a) (4)). ! 


several principles of law which might not otherwise be available to the 
Commission. * * *, 

“Another general principle of international law which could come into 
play in the consideration of these claims is the general rule that such a 
claim must have been continuously owned by a United States national (not 
necessarily the same one) at all times between the time the claim atfose 
and the presentation of the claim, whether directly to the foreign govern- 
ment or before the appropriate adjudicating body. Thus, if at any time 
subsequent to the time of the loss, a claim originally accruing to a United 
States national had become vested in a nonnational (whether by inherit- 
ance, purchase, or otherwise), the claim would not be espoused even if it 
was thereafter reacquired by a United States national. 

“These and other basic principles of international law would be appli- 
cable in the determination of these claims.” 

* For an explanation of this subsection, see H. Rept. 624, 84th Cong.,: 1st 
Sess., p. 14. Without this paragraph the validity of default judgments: ob- 
tained against Russian corporations many years after they had ceased to 
operate would have been subject to serious doubt. Jssaia v. Russo-Asiatic 
Bank, 266 N. Y. 37, 43, 193 N. E. 543, 545; Lazard Brothers v. Midland 
Bank (1933) A. C. 289 (House of Lords); Petrogradski M. K. Bank v. 
National City Bank, 253 N. Y. 23, 170 N. E. 479, which held that the cor- 
porate existence of a Russian corporation survived nationalization in 
Russia, was based upon the premise that the corporation continued to do 
business abroad. 
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In order to expedite the process of settlement, the Act set 
a time limit for filing claims of six months from the date that 
the Commission published in the Federal Register notice of 
“the time when and the limit of tyme within which claims may 
be filed” (Section 306, 22 U.S. C., Supp. IV, 164le). More- 
over, the Act, as codified, directed the Commission to complete 
its affairs in connection with the settlement of Russian pri- 
ority claims “not later than two years * * * following August 
9, 1955, or following the date of enactment of legislation 
making appropriations to the Commission for the payment of 
administrative expenses incurred in carrying out its functions 
under this subchapter, whichever date is later’™ (Section 
316, 22 U.S. C., Supp. IV, 16410). 

Section 318 of the Act (22 U.S. C., Supp. IV, 1641q) made 
the non-reviewability provision of Section 4 (h) of the Inter- 
national Claims Settlement Act (22 U. S. C. 1623 (h)) ap- 
plicable to claims against the Soviet Claims Fund.” In addi- 
tion, the amendatory Act contained a separate non-review 
section in language identical for the present purposes to that 
of Section 4 (h) of the original Act: 


Sec..314. The action of the Commission in allowing 
or denying any claim under this title shall be final and 
conclusive on all questions of law and fact and not sub- 
ject to review by any other official of the United States 
or by any court by mandamus or otherwise, and the 
Comptroller General shall allow credit in the accounts 
of any certifying or disbursing officer for payments in 
accordance with such action. (22 U.S. C., Supp. IV, 
1641m). 


2. Appellant’s claim. Prior to the Russian Revolution, the 
Russo-Asiatic Bank was one of the largest banks in Russia; it 
had branches throughout the Russian Empire, in the Far East, 
France and Great Britain. United States v. National City 
Bank of New York, 90 F. Supp. 448, 451 (S. D. N. Y.). The 


* Since legislation appropriating funds for administrative expenses was 
enacted on August 4, 1955, 69 Stat. 457, the two year period commenced 
on August 9, 1955. 

* See cases cited supra, note 6, for this Court’s interpretation and appli- 
cation of Section 4 (h). 
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Soviet nationalization decrees in 1917 and 1918 immediately 
affected only its branches located in Russia. Its branches in 
England, France, and China, however, continued to operate 
for several years, until they went into liquidation in the Fall 
of 1926. At that time, separate liquidators or receivers were 
appointed in England, France, and China. The last two had 
legal representatives in New York City (J. A. 103-105). 

At the time of the enactment of the nationalization decrees, 
the Russo-Asiatic Bank had substantial deposits with the 
Guaranty Trust Company of New York and the National 
City Bank of New York. The former deposit amounted to 
nearly $1,500,000. Shortly after the nationalization decrees, 
Guaranty Trust Company consolidated all the assets owned by 
Russian nationalized corporations and set them off against 
the losses it allegedly had suffered by the Soviet nationaliza- 
tion and repudiation decrees. Stezngut v. Guaranty Trust Co., 
58 F. Supp. 623, 637 (S. D. N. Y.), affirmed, 161 F. 2d 571 
(C. A. 2), certiorari dismissed on motion of petitioner’s coun 
sel, 332 U.S. 752. 

The deposit of Russo-Asiatic Bank with National City 
Bank, appellant’s corporate predecessor (J. A. 1), at the time 
of the nationalization, amounted to $2,261,981.72.% Sub- 
sequent withdrawals reduced it to $232,623.66 by February 
1925.% Appellant claims that, in January 1918, it had on 
deposit with Russo-Asiatic Bank’s head office at Petrograd 
4,479,298.36 rubles, then having a dollar equivalent ft 
$537 ,515.80.° 

In 1932, appellant assigned this alleged claim to one Bae 
a British subject residing in Westchester County, New York 


* See also In re Russo-Asiatic Bank (1934) Ch. Div. 720, 721; Issaia v. 
Russo-Asiatic Bank, 266 N. Y. 37, 41-42, 193 N. E. 543. 

“United States v. National City Bank of New York, 90 F. Supp. a8, 
451 (S. D. N. Y.). 

% United States v. National City Bank, ibid., fn. 2; J. A. 95. 

* The validity of this claim never has been adjudicated in eonvestod 
proceedings. Appellant’s own ledger entries produced in discovery pro- 
ceedings in United States v. National City Bank, 90 F. Supp. 448 (S. D. 
N. Y.), tended to indicate that any credit balance appellant might have. 
had with the Petrograd office of Russo-Asiatic Bank in January 1918 
was overdrawn by May 1918. The court, however, never reached that. 
issue; see infra, p. 9. 
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(J. A. 9). This assignment was unconditional on its face; 
appellant, however, alleges that there was an oral agreement 
to the effect that Grant would act only as an assignee for col- 
lection (J. A. 10). The conceded reason for this assignment 
to a foreigner was to make the proposed suit against Russo- 
Asiatic Bank a suit between two aliens and therefore not sub- 
ject to removal to the federal courts. 28 U.S. C. 1332 (J. A. 
85-86, 89, 96-97). | 

Following this assignment Grant instituted an attachment 
action against Russo-Asiatic Bank in the Supreme Court of 
New York, choosing for his venue not Westchester where he 
resided, nor New York County where the City Bank’s main 
office was located, but Richmond County, Staten Island (J. A. 
116-117).” The Supreme Court issued a warrant of attach- 
ment to Grant which the sheriff levied upon the Russo-Asiatic 
Bank balance with appellant on November 30, 1932 (J. A. 10). 
After the Supreme Court in Richmond County granted an 
order for substituted service of the summons, the summons 
was mailed to Russo-Asiatic Bank at its 1917 Petrograd ad- 
dress (J. A. 117). The fact that Russo-Asiatic Bank’s prin- 
cipal office had been moved to Paris, France, was not disclosed 
to the court (J. A. 105). On March 13, 1933, the warrant of 
attachment was levied on the funds of Russo-Asiatic Bank 
on deposit with the Guaranty Trust Company (J. A. 11). 
Guaranty Trust Company, however, apparently relying upon 
the set-off declared by it (supra, p. 7), denied that it had any 
funds of Russo-Asiatie Bank (J. A. 12). 

On April 1, 1933, Grant obtained a default judgment against 
Russo-Asiatic Bank for $537,515.80 plus interest and costs 
totalling $1,031,757.25 (J. A. 29-30). On the basis of this 
judgment appellant City Bank paid to Grant the remainder 
of the Russo-Asiatic Bank funds on deposit with itself, which 
Grant returned to appellant (J. A.11). Grant executed a par- 


7 Appellant, to our Knowledge, has never explained the choice of venue 
(see, however, J. A. 104-105). This practice is now expressly prohibited 
by Section 184 (a) of the New York Civil Practice Act, which requires, 
broadly, that an assignee must sue in the county where either the assignor 
or the defendant resided at the commencement of the action, or the county 
where the contract was to be performed or the cause of action otherwise 
arose. 
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tial satisfaction of judgment and reassigned the claim to ap- 
pellant (J. A. 11-12, 31-32, 117). Neither appellant nor 
Grant attempted to enforce the attachment lien on Russo- 
Asiatic Bank’s account with Guaranty Trust Company. - 

Subsequently the United States, as assignee of the Soviet 
Government, successfully claimed title to Russo-Asiatic Bank’s 
deposit with Guaranty Trust Company. Steingut v. Guaranty 
Trust Co., 58 F. Supp. 623 (S. D. N. Y.), affirmed, 161 F. 2d 
571 (C. A. 2), certiorari dismissed on motion of petitioner’s 
counsel, 332 U.S. 753. The court held in particular that Guar- 
anty Trust Company’s set-off of the funds of the nationalized 
banks (supra, p. 7) was invalid (58 F. Supp. at 637-738). 
The Government’s recovery under this judgment, including 
interest, amounted to $3,364,939.69; it was paid into the 
Treasury between October 27, 1947 and March 8, 1948 (J.\A. 
160). The opinion in the Steingut case indicates that a num- 
ber of persons who had levied attachments on the deposit: of 
Russo-Asiatic Bank with Guaranty Trust Company had 
intervened in order to protect their attachment lien. Appel- 
lant was not among them (58 F. Supp. at 642-643) .** 

As we indicated (supra, p. 7), the United States also 
brought an action to recover the $2,261,981.72 deposit of 
Russo-Asiatic Bank with appellant. United States v. National 
City Bank, 90 F. Supp. 448 (S. D. N. Y.). The District Court, 
however, never reached the validity of appellant’s debits 
against Russo-Asiatic Bank’s deposits because it upheld the 
validity of appellant’s set-off of the defaulted Russian Govern- 
ment bonds held by it against the funds assigned to the United 
States by the Soviet Government. The case was settled while 
pending on appeal. 

3. The proceedings before the Foreign Claims Setttomand 
Commission. Appellant filed a timely claim with the Foreign 
Claims Settlement Commission for $39,160,765.96, of which 


#4 motion for a new trial was made by Guaranty Trust Company on the 
ground that certain attachment creditors, including appellant, had not 
been made part of the proceedings. The District Court denied the motion 
on the ground that “the attachments which the defendant intends to prove 
would not change the result.” Transcript of Record in Nos. 239-240, Su- 
preme Court of the United States, October Term, 1947, pp. 259-276, 270, 
3110. 
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$799,133.59 was claimed under the priority provisions of Sec- 
tion 305 (a) (1) as a claim (a) originally accruing in favor 
of a national of the United States, (b) with respect to which 
a judgment had been entered in and a warrant of attachment 
had issued from the New York Supreme Court in favor of a 
national of the United States, and (c) with which judgment 
and warrant of attachment, a lien was obtained by a national 
of the United States, prior to November 16, 1933, upon prop- 
erty which the United States collected pursuant to the Lit- 
vinov Assignment. This claim was heard first, without preju- 
dice to the remainder of appellant’s claim which appellant 
did not contend qualified under Section 305 (a) (1) (J. A. 
33-34, 115). 

On August 16, 1956, the Commission issued a Proposed De- 
cision which denied appellant’s lien claim on two grounds (J. A. 
33-37). It held first that the claim did not come within the 
terms of the statute because the warrant of attachment had not 
been issued on application of a national of the United States 
and because the lien, if any, had not been “obtained by” a na- 
tional of the United States; and second, that inasmuch as ap- 
pellant had benefited from Grant’s alienage, 7. e., by preventing 
the removal of the proceedings to the federal courts (supra, 
p. 8), it was not now in a position to assert that Grant was 
merely a straw man (J. A. 36-37). Appellant objected to the 
Propgsed Decision on the ground that it had assigned to Grant 
only the naked legal title to the claim; that it had at all times 
remained the beneficial owner, thereby satisfying the nation- 
ality requirements of the statute (J. A. 38-43). 

The Commission, however, adhered to its Proposed Deci- 
sion (J. A. 115-119). It pointed to the unlikelihood that ap- 
pellant would have made an absolute assignment to Grant of 
more than a million dollars upon a mere oral arrangement to 
hold the proceeds in trust, where proper protection of its stock- 
holders and the requirement of continuous national ownership, 
obviously well known to a great international financial institu- 
tion such as appellant, required that a written record of the 
alleged trust be made (J. A. 118). The Commission felt that: 
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The facts surrounding this claim, are not those of 
inadvertence and mistake. There are elements of 
waiver andestoppel. [J.A.118.] 


The Commission, however, preferred to base its decision « on 
the consideration that appellant’s claim did not come within 
the statutory requirements of Section 305 (a) (1), viz, that a 
judgment be entered or a warrant of attachment be issued ‘in 
favor of a national of the United States, with which judgment 
or warant of attachment a lien was obtained by a national 
of the United States (J. A. 118-119). It found that there was: 


* * * no judgment or warrant of attachment here 
with which a lien was obtained by claimant nor was the 
judgment entered or warrant of attachment issued in its 
favor. [J. A. 119.] 


. The proceedings in the court below. Appellant filed its 
ani (J. A. 1-119) in the District Court on March 7, 
1957, seeking a judgment declaring (1) that Congress intended 
a claimant in appellant’s situation to be granted a priority 
award under Section 305 (a) (1); (2) that the Commission 
erroneously limited its jurisdiction; (3) that the Commission 
erroneously rejected appellant’s claim; (4) that the Commis- 
sion unconstitutionally deprived appellant of vested property; 
and (5) that the Commission’s final decision was “null and 
void.” Appellant also sought a mandatory injunction direct- 
ing the Commission “to reconsider the plaintiff’s claim on the 
merits under the provisions of § 305 (a) (1) of the Act, as 
interpreted and determined by the judgment of this Court,” 
and an injunction against the Secretary of the Treasury re- 
straining him from paying awards out of the “Russo-Asiatic 
Bank funds, which are part of the Soviet Claims Fund,” which 
would reduce it to a sum less than $829,633.85 (J. A. 22-23). 

Following the filing of appellees’ answer, appellant moved 
for summary judgment (J. A. 120) and appellees moved ' to 
dismiss the complaint or, in the alternative, for summary 
judgment (J. A. 123). The District Court dismissed the com- 
plaint for lack of jurisdiction (J. A. 155). Relying on the 
decisions of this Court in de Vegvar v. Gillilland, Dayton v. 
Gilliland, Haas v. Humphrey and American & European 
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Agencies v. Gilliland,” it held that the cause did not involve 
any jurisdictional or constitutional issues but merely a ques- 
tion of statutory construction with respect to which the 
decisions of the Commission were final and not subject to 
review (J. A. 153-154). The order of dismissal was entered 
on November 13, 1957 (J. A. 155). The notice of appeal was 
filed on December 6, 1957 (J. A. 162-163). 


STATUTES AND EXECUTIVE AGREEMENTS INVOLVED 


The provisions of the Litvinov Assignment are set forth in 
Appendix A of appellant’s brief, pp. A9-A10. Section 4 (h) 
of the International Claims Settlement Act of 1949 (22 U.S.C. 
1623 (h)) provides in relevant part: 


* * * The action of the Commission in allowing or 
denying any claim under this Act shall be final 
and conclusive on all questions of law and fact and not 
subject to review by the Secretary of State or any 
other official, department, agency, or establishment of 
the United States or by any court by mandamus or’ 
otherwise. 


Section 314 of the Foreign Claims Settlement Commission 
Act (22 U.S. C., Supp. IV, 1641m) provides: 


The action of the Commission in allowing or denying 
any claim under this title shall be final and con- 
clusive on all questions of law and fact and not subject 
to review by any other official of the United States or 
by any court by mandamus or otherwise, and the Comp- 
troller General shall allow credit in the accounts of any 
certifying or disbursing officer for payments in accord- 
ance with such action. 


Other pertinent provisions of the Foreign Claims Settlement 
Commission Act, in addition to the portions printed in Appen- 
dix A of Appellant’s Brief, pp. A2—A6, are as follows: 


Sec. 306. Within sixty days after the date of enact- 
ment of this title, or within sixty days after the date of 
enactment of legislation making appropriations to the 


” Supra, p. 3, fn. 6. 
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Commission for payment of administrative expenses in- 
curred in carrying out its functions under this title, 
whichever date is later, the Commission shall publish 
in the Federal Register the time when and the limit of 
time within which claims may be filed under this title, 
which limit shall not be more than one year after such 
publication, except that with respect to claims under 
section 305 this limit shall not exceed six months. | 


| 
* ea * * *! 


Sec. 308. The Commission shall as soon as possible, 
and in order of the making of such awards, certify to 
the Secretary of the Treasury, in terms of United States 
currency, each award made pursuant to this title. 


* * + % *: 


Sec. 316. The Commission shall complete its affairs 
in connection with the settlement of claims pursuant to 
section 305(a)(1) not later than two years, and all 
other claims pursuant to this title, not later than four 
years, following the date of enactment of this title, or 
following the date of enactment of legislation making 
appropriations to the Commission for the payment of 
administrative expenses incurred in carrying out. its 
functions under this title, whichever date is later. | 


SUMMARY OF ARGUMENT 


The complaint in this action was dismissed by the District 
Court for lack of jurisdiction over the subject matter on the 
authority of the non-reviewability provision of the Foreign 
Claims Settlement Commission Act and of four decisions of 
this Court interpreting the same provision in the Interna- 
tional Claims Settlement Act of 1949. These decisions estab- 
lish that the non-reviewability provision involved in this ac- 
tion is of broad scope and bars the judicial relief that appellant 
seeks. : 

Appellant, however, attempts to avoid the effect of both ‘the 
statute itself and the prior decisions of this Court by labeling 
the Commission’s alleged error “jurisdictional,” by which it 
means that the Commission misconstrued the statutory lan- 
guage and the principles of international law and therefore, in 
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denying appellant’s claim, did not reach the result intended by 
Congress. We submit that there is no merit to this attempted 
use of the concept of jurisdiction, for it limits “jurisdiction” 
to the power to decide questions correctly and only correctly, 
which is patently absurd. On the contrary, we believe that 
appellant’s argument falls squarely within this Court’s holding 
in de Vegvar v. Gillilland, 97 U. S. App. D. C. 126, 228 F. 2d 
640, certiorari denied, 350 U. S. 994, that “errors in the result 
reached * * *—-assuming such errors to have been made—are 
not grounds for judicial intervention in the face of the clear 
congressional fiat that the Commission’s determinations shall 
be free of judicial review” (228 F. 2d at 642). 

Appellant also attempts to avoid the effect of this Court’s 
holdings in the Yugoslav claims cases by asserting that a part 
of the Soviet Claims Fund is appellant’s own property which 
the Commission refused to return. We believe that the state- 
ment of facts demonstrates that appellant has no underlying, 
or extra-statutory interest in any part of the Soviet Claims 
Fund. But, even assuming that the assertion is valid, appel- 
lant cannot recover for, as the Dayton and Haas decisions es- 
tablish, an alleged deprivation of a property right can not be 
vindicated in an action against the commissioners. 

Moreover, not only is the judgment of the District Court 
unassailable on the merits, but the District Court was power- 
less to grant to appellant the relief it sought, 2. e., a direction to 
the Commission to reconsider appellant’s claim and grant it an 
award, because the Commission no longer had jurisdiction to 
consider Soviet priority claims. Likewise, the District Court 
lacked jurisdiction to restrain the Secretary of the Treasury 
from performing the ministerial act of paying awards, condi- 
tional only upon certification by the Commission. 


ARGUMENT 
I 


The District Court properly ruled that it lacked jurisdiction 
to review the decision of the Foreign Claims Settlement 
Commission denying appellant’s claim 


Appellant seeks review of the determination of the Foreign 
Claims Settlement Commission that appellant’s claim is not 


. 
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entitled to a priority under the Foreign Claims Settlement 
Commission Act. The District Court dismissed the complaint 
for lack of jurisdiction because the statute expressly precludes 
judicial review of “all questions of law and fact”. That de- 
cision is fully supported by the statutory provisions and the 
pertinent decisions of this Court. 

As we have noted (supra, p. 6), not only was the essential 
non-reviewability language of Section 4 (h) of the Interna- 
tional Claims Settlement Act of 1949 restated in a separate 
section of the amendment to that Act under which appellant’s 
claim was decided by the Foreign Claims Settlement Com- 
mission (Section 314, 22 U.S. C., Supp. IV, 1641m), but the 
provisions of Section 4 (h) itself were expressly made appli- 
cable to the Commission’s determinations of claims against 
the Soviet Claims Fund (Section 318, 22 U.S. C., Supp; IV, 
1641q). Thus Section 4 (h) directly controls the review- 
ability of the Commission decision here challenged. | 


1. This Court’s interpretation of Section 4 (h) 


The interpretation and application of Section 4 (h) to de- 
cisions of the Foreign Claims Settlement Commission are not 
novel tasks for this Court. On four occasions, disappointed 
claimants before the Commission, such as appellant, have 
sought in this Court to overcome the barrier to review posed 
by that section. In each instance the court, effectuating the 
manifest intent of Congress, has rejected as specious | the 
claimant’s elaborate contentions, similar to those of the appel- 
lant here. In each instance, the Supreme Court has declined 
review. While the claims in the earlier case were against the 
Yugoslav Claims Fund, Section 4 (h) has the same efficacy in 
terms of non-reviewability whether applied to decisions relat- 
ing to that fund or to decisions relating, as here, to the Soviet 
Claims Fund. 7 

In its decisions in the four cases referred to, this Cours has 
clearly delineated the scope of Section 4 (h) and its views of 
the contentions raised by those who have sought to limit 
its applicability. In deVegvar v. Gillilland, 97 U. S. App. 
D. C. 126, 228 F. 2d 640, 642, certiorari denied, 350 U. S. 994, 
the court said: 


16 


* * * The legislative history of that section shows 
that Congress intended this prohibition to be of broad 
scope and effect. [Footnote: “See Congressman Ribi- 
coff’s statements at 95 Cong. Rec. 8840, 8854.”’] _Con- 
gress knew that if each claimant could take his claim 
to the courts the Fund could not safely be distributed 
until every last litigation had been terminated. * * * 


* * * * * 


** * What happened was that Yugoslavia took 
plaintiff’s property; the United States undertook to 
obtain moneys from Yugoslavia from which certain 
sorts of claims of United States nationals could be satis- 
fied; a Commission was established to deal finally with 
such matters; plaintiff made a claim and was determined 
not to be in the class entitled to participate. Errors in 
the result reached, or errors in the admission of evi- 
dence or in the making of a legal ruling—assuming such 
errors to have been made—are not grounds for judicial 
intervention in the face of the congressional fiat that 
the Commission’s determinations shall be free of judi- 
cial review. Plaintiff is barred by the statutory pro- 
hibition. 

In Dayton v. Gililland, 100 U.S. App. D. C. 95, 242 F. 2d 227, 
228, certiorari denied, 355 U. 8. 818, the court said in a per 
curiam decision : 

* * * Persons situated as is the plaintiff here “must 
claim solely by virtue of their interest in the fund cre- 
ated by the statute and under its terms they are not 
entitled to complain * * *” Z. & F. Assets Realization 
Corp. v. Hull, 1941, 311 U. S. 470, 489, 61 S. Ct. 351, 
356, 85 L. Ed. 288. * * * 


In Haas v. Humphrey, 100 U. S. App. D. C. 401, 246 F. 2d 

682, 683-684, certiorari denied sub nom. Haas v. Anderson, 355 
U.S. 854, the court said: 

The decision of the Commission denying Mrs. Haas’ 

claim is not—under the circumstances—one that we 

are permitted to review under Section 4 (h) of the In- 
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ternational Claims Settlement Act of 1949, as inter- 
preted in de Vegvar. * * * If [Mrs. Haas is entitled to 
the benefits of the executive agreement and there has 
been a taking of her property by the United States], 
it does not follow that the taking—if any there was— 
can or should be compensable from the Yugoslav Claims 
Fund, unless and until there has been an award by the 
Commission. See Meade v. United States, 1869; 9 
Wall. 691, 76 U. S. 691, 19 L. Ed. 687. In any event, it 
does not follow that this court is empowered to set aside 
the Commission’s adverse determination. See ‘de 
Vegvar, supra, and Dayton v. Gillilland, 1957, 100 U. S. 
App. D. C. 75, 242 F. 2d 227. | 


And in American and European Agencies, Inc. v. Gilliland, — 
U.S. App. D. C. —, 247 F. 2d 95, 96-98, certiorari denied, 355 
U.S. 884, the court elucidated the scope of its earlier decisions 
as follows: | 


Appellant, seeking to distinguish de Vegvar, urges 
that the broad bar to judicial review contained: in 
[Section 4 (h)] was not intended to be read literally, 
but was to be limited to Commission action taken 
pursuant to prescribed procedures and then only to 
questions relating to the merits of a claim. Such a 
construction is not supported by the legislative his- 
tory. * * * [C]onsideration of the entire legislative 
history plainly indicates that Congress did not intend 
to enact a mere partial barrier to review: the courts 
were told that they had no role’to play when the 
Commission acted to allow or disallow a claim. As a 
matter of fact, it was the view of Congressman Ribi- 
coff that the Constitution did not allow judicial review 
of such matters. He made it clear that “The settle- 
ment of these claims is strictly within the executive 
branch of our Government,” and added his belief that 
“three United States Commissioners would administer 
justice.” 

*** [T]he fact that the courts [review agerioy 
action to insure compliance with prescribed procedures] 
in proper cases when Congress has not legislated to the 
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contrary affords no reason for watering down an ex- 
press congressional statement that there shall not be 
review. The assumption that Congress must always 
contemplate judicial correction of erroneous agency 
action seems to have its basis in the view that Con- 
gress lacks other means to enforce its statutory man- 
dates. But this is not so: Congress can, if it wishes, 
amend the law, allow a claim through a special bill, 
permit suit in the Court of Claims, or make a special 
appropriation; certainly it always has power to in- 
vestigate and to impeach. When Congress tells the 
courts that there shall not be review, we will not as- 
sume, in the absence of something more, that Con- 
gress could not have meant what it said. Especially 
is this true in a case such as this where considerations 
of speed in the distribution of a fund provide a sound 
basis for Congress’ choice of procedure. 


* * * + 


** * [T]he statutory bar, as interpreted in de 
Vegvar, supra, and in Dayton v. Gillilland, 1957, 100 
U.S. App. D. C. 75, 242 F. 2d 227, precludes us from 
granting the type of relief appellant now requests. 
See also Haas v. Humphrey, 1957, 100 U.S. App. D. C. 
401, 246 F. 2d 682. The Commission has taken final 
action allowing appellant’s claim (though for a smaller 
amount than requested), and this is “conclusive on all 
questions of law and fact” under Section 4 (h). The 
question whether, in obtaining an award of a part of 
the governmentally created fund, appellant received the 
type of hearing provided by the statute is one of the 
“questions of law” not subject to judicial review under 
the provisions of Section 4 (h). It is essentially similar 
to the questions presented in de Vegvar, where the 
claimant said that the Commission had not obeyed the 
requirements of the governing statute in various pro- 
cedural and substantive respects. See 97 U. 8. App. 
D. C. at page 127, 288 F. 2d at page 641. Here, as in 
de Vegvar, the statute would be disregarded if we set 
aside the Commission’s action and ordered reconsidera- 
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tion, whether we did so on the merits or to correct 
alleced procedural defects. 


2. Appellant’s attempts to distinguish the earlier cases 


Appellant does not contend that the court incorrectly: ap- 
plied Section 4 (h) to preclude review in the circumstances of 
each of the cases just cited. But, says appellant—as has every 
appellant before it—the circumstances of its own particular 
case are so different from those of the preceding cases that the 
court must here at last find and proclaim an exception to; the 
general rule of non-reviewability imposed by Congress. The 
contentions made in support of this claim prove, on analysis, 
to be nothing more than repetitions of the very contentions 
unsuccessfully pressed with monotonous regularity by prior 
litigants. 

The essence of the Commission’s decision here complained 
of is that appellant’s claim does not fall within that class of 
claims outlined by Congress as being entitled to payment on 
a priority basis from the Soviet Claims Fund. That decision 
was based upon the Commission’s interpretation of the statu- 
tory requirement of nationality for eligibility to such status, 
and its application of that interpretation to the history of 
appellant’s claim. Appellant asserts that this Commission 
determination, unlike those involved in earlier litigation, is 
subject to judicial review. It urges two grounds for this pur- 
ported distinction. 

(a) First, appellant states that “this case differs dedieively 
from each of [the] prior cases in that * * * the Commission 
erroneously limited its jurisdiction under Section 305 (a) (1) 
of the Act, and therefore denied plaintiff’s claim as ineligible 
for consideration on the merits in violation of due process 
* **” (Br. 17). In other words, the Commission’s deter- 
mination that appellant’s claim did not fall within the cate- 
gory of eligible claims outlined by Congress was not merely 
an erroneous determination of a “question of law” but was 
“s misconstruction by the Commission of its jurisdiction with 
consequent denial of plaintiff’s claim without consideration 
on the merits” (Br. 18). The theory is thus that whenever 
the Commission construes the statutory qualifications for eli- 
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gibility as excluding a particular claim which the claimant 
asserts meets those qualifications, the Commission violates 
jurisdictional limitations imposed by Congress and review is 
available. 

This is nothing more than the old saw that the Commission 
has “jurisdiction” to decide the eligibility of claims, but that 
it has no “jurisdiction” to err in the process—and that there- 
fore the courts are authorized to review any and all assertions 
of error by the Commission, whether of law or fact, which 
result in ineligibility, notwithstanding the contrary mandate 
of Congress.” Starting with the de Vegvar decision, this Court 
has consistently held this patently fallacious argument to be 
of no avail. In that case, Mrs. de Vegvar’s claim had been 
denied by the Commission on the same ground on which that 
of the present appellant was denied—i. e., that the claim did 
not fall within the category of eligible claims established by 
Congress. The Court took note of Mrs. de Vegvar’s claim 
that this denial “was an arbitrary act in excess of the juris- 
diction of the Commission” (228 F. 2d at 642). It held, never- 
theless, that the statute did not permit review of “[e]rrors 
in the result reached, or errors in the admission of evi- 
dence or in the making of a legal ruling * * *”, and affirmed 
the dismissal (ibid.). In Dayton and Haas, the court did 
not even find it necessary to note the respective appellants’ 


* Appellant has not even attempted to dress this venerable contention in 
new garb. Note the similarity of the language from its brief, just quoted, 
to the following quotations from the briefs of other litigants: “* * * if the 
action is alleged by the claimant to lie beyond the area of the legal power 
of the agency, the Court, not the Commission, must determine whether the 
agency has acted beyond its jurisdiction or has failed to exercise its manda- 
tory jurisdiction” (Brief for Appellant, p. 12, in de Vegvar, No. 12791) ; 
“* * * Congress did not intend under the present law to deprive the courts 
of the general jurisdiction which they have to require agencies of the 
Government to act within the scope of the authority granted to them by 
Congress * * *” (Brief for Appellant, p. 43, in Dayton, No. 13340) ; “* * * 
courts always have power to compel an administrative agency to act within 
the jurisdiction given to it” (Brief for Appellant, p. 11, in Haas, No. 13728) ; 
“* * * jurisdiction always exists to require administrative bodies to abide 
by the rules and limits placed upon them by the statutes creating and reg- 
ulating them” (Brief for Appellant, p. 8, in American and European Agen- 
cies, Inc., No. 13447). 

= The claims in Dayton and Haas were likewise denied by the Commission 
on this same ground. 
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identical arguments,” other than by pointing out the simi- 
larity of the cases to de Vegvar. In American and European 
Agencies, however, the court’s opinion is devoted to the rea- 
sons why the argument here advanced—that errors of law or 
fact divest the Commission of jurisdiction and authorize judi- 
cial review—is insupportable in the face of the prohibitions 
of Section 4 (h). For the court there noted that “The ques- 
tion * * * is essentially similar to the questions presented 
in de Vegvar, where the claimant said that the Commission 
had not obeyed the requirements of the governing statute in 
various procedural and substantive respects. * * * Here, as 
in de Vegvar, the statute would be disregarded if we set aside 
the Commission’s action and ordered reconsideration, whether 
we did so on the merits or to correct alleged procedural, de- 
fects” (247 F. 2d at 98). 

By arguing that the Commission’s denial of appellant’s claim 
was in violation of the Commission’s jurisdiction, appellant: not 
only fails to distinguish this case from its predecessors; to the 
contrary, the argument brings this case squarely within their 
ambit. 

(b) Secondly, appellant argues that its case is different. be- 
cause the Commission’s “jurisdictional” error, resulting in ‘the 
denial of appellant’s claim, deprived appellant “of vested prop- 
erty rights, * * * without just compensation, in violation of 
the Act and of the Fifth Amendment * * *” (Br. 17-18). 
Therefore, appellant contends, Section 4 (h) must be narrowly 
. read to permit review here, or, if it may not be so read in the 
light of the clear congressional intent to preclude the courts 
completely, it must be held unconstitutional.” But this too 
is a contention which has been made before and found i 
by this Court. 

In both Dayton and Haas the appellants contended that the 
denial of their claims effected unconstitutional deprivations of 
property rights without compensation. In Dayton, the court 
answered this claim by stating that “Persons situated as is the 
plaintiff here ‘must claim solely by virtue of their sas | in 


2 See supra, p. 20, fn. 20. 

*It will be noted that the complaint (J. A. 1-23) nowhere alleges that 
the non-reviewability provisions are unconstitutional if applied to bar re- 
view of the action of the Commission here in question. 
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the fund created by the statute and under its terms they are 
not entitled to complain * * * Z. & F. Assets Corp. v. Hull, 
311 U. S. 470, 489 (1941)”; and further that, in any event, 
there had been no taking of Dayton’s property (242 F. 2d at 
228). In Haas, the court ruled that, even assuming that there 
had been a taking by the United States, “it does not follow that 
the taking—if any there was—can or should be compensable 
from the Yugoslav Claims Fund, unless and until there has 
been an award by the Commission. See Meade v. United 
States, 1869, 9 Wall. 691, 76 U. S. 691, 19 L. Ed. 687. In any 
event, 1t does not follow that this Court is empowered to set 
aside the Commission’s adverse determination” (246 F. 2d at 
683-684). 

It is manifest from the statement of facts here that there is 
no merit to appellant’s claim to a “vested property right” in the 
Russo-Asiatic Bank deposits covered into the Soviet Claims 
Fund.* But even assuming some merit to this claim, the 





*The so-called “vested property right” upon which appellant relies here 
is the lien supposedly obtained when it levied the warrant of attachment 
upon Russo-Asiatic Bank’s deposit with Guaranty Trust Company (supra, 
p. 8). The very circumstance that the proceedings surrounding the at- 
tachment were carefully designed to conceal them from anyone who might 
protect the Russo-Asiatic Bank’s interests (supra, p. 8) casts serious doubts 
on the validity of the lien. Moreover, the proceedings against Russo- 
Asiatic Bank were instituted nearly fifteen years after that bank lost its 
corporate existence in the country of its incorporation and more than six 
years after it ceased to do any business (supra, p. 7). Thus but for Sec- 
tion 305 (b), 22 U.S. C., Supp. IV, 1641d (b), the validity of the supposed 
lien would be extremely questionable (supra, p. 5, fn. 10). Moreover, as 
we have shown (supru, pp. 8-9), appellant did not make any attempt during 
the twenty-two year period between 1932 and 1955 to claim, protect, or en- 
force its supposed lien on the Russo-Asiatic Bank deposit with Guaranty 
Trust Company. Under the New York statute of limitations, any interest 
appellant might have acquired by virtue of its levy on the Guaranty Trust 
Company account became time barred for failure to enforce it, six years 
after the Trust Company’s return to the attachment denying any indebted- 
ness to Russo-Asiatic Bank, 7. e., in 1939 (supra, p. 8). Tillman v. National 
City Bank, 276 N. Y. 668, 13 N. E. 2d 52. Thus when Guaranty Trust 
Company paid the Russo-Asiatic Bank deposit to the United States in 1947 
and 1948 (supra, p. 9), the deposit was no longer subject to any attach- 
ment lien, if, indeed, it ever had been. In short, the “property right’ 
which appellant asserts as requiring judicial review of the Commission’s 
determination of its priority claim is one to which no court would give 
effect if appellant now brought judicial proceedings for its enforcement. 








23 


Dayton and Haas decisions conclusively hold that the barrier 
to judicial review is unaffected by such considerations. For 
those cases hold that whatever rights appellant might have 
against the Government, based upon the asserted deprivation 
of property rights, are not subject to vindication in an action 
against the Commissioners of the Foreign Claims Settlement 
Commission for review of their disposition of a claim volun- 
tarily submitted to their jurisdiction for adjudication.* 

Appellant bases its argument in this respect partly upon the 
claim that it is asking “for the delivery of its own property now 
held in trust on its behalf by the United States” (Br. 35; em- 
phasis in the original). But whether the question is one of a 
“taking” or a beneficial rights under a “trust”, the court’s 
response in Haas is equally applicable to bar this suit: “* * * 
it does not follow that the [beneficial interest]—if any there 
was—can or should be compensable from the Yugoslav Claims 
Fund, unless and until there has been an award by the Com- 
mission” (246 F. 2d at 683). And even if the Commis- 
sioners were to be viewed as charged with responsibility, on 
behalf of the United States, for the protection of any such bene- 
ficial interest, appellant would again be bound by the terms of 
the statute under which the Commission was created and under 
which it claims. This suit against the Commissioners, if 
deemed an action to enforce rights under a trust relationship, 
would as a matter of law be one against the United States, a 
necessary party; it would, in addition, be an unconsented suit, 
as the statutory terms clearly demonstrate. 


* Appellant apparently contends that the “deprivation” or “taking” of its 
property did not occur until the Commission rendered its adverse decision, 
holding that appellant did not have the type of judgment lien entitling it to 
priority status in the distribution of the Soviet Claims Fund. If this is so, 
the Dayton and Hoes decisions limit the claimant to the statutory proced- 
ures for vindication of appellant’s asserted rights, and those procedures do 
not include judicial review. If, however, it is argued that the “depriva- 
tion” or “taking” occurred prior to the decision—e. g., when the funds were 
covered into the Treasury in 1947 and 1948—then the assertedly unlawful 
action was accomplished by the United States as an entity, and not by the 
Commissioners or the Commission, which was not even in existence at that 
time. Any suit based upon such action would have had to have been 
brought against the United States in the Court of Claims, by 1954 at the 
latest. See 28 U.S. C. 2501. 
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In short, the Commission has decided a simple question of 
law: that Congress did not, under the terms of the statute,” 
accord priority status in the Soviet Claims Fund to an asserted 
judgment lien such as appellant’s. This is a decision expressly 
insulated from judicial review by the terms of Section 4 (h) of 
the International Claims Settlement Act, as the court below 
held and as this Court has consistently held in the Yugoslav 
Claims cases. If it is appellant’s contention that the statute, 
so interpreted, fails to compensate appellant for its lost attach- 
ment rights, then appellant must seek its remedies outside the 
statute and outside the Commission which has been given sole 
authority to interpret and apply the statute.”’ 

Nor is there any substantial reason to question the propriety 
of the Commission’s decision. The statute requires, in plain 
English, that any lien relied upon must have been “obtained 


* As already indicated, the language of Section 4 (h) of the International 
Claims Settlement Act was repeated in Section 314 of the amendatory For- 
eign Claims Settlement Commission Act of 1955. That Congress intended 
by this additional non-review provision, to provide for complete adminis- 
trative finality of decisions is indicated by the independent origin of the 
1955 section. See H. J. R. No. 315, 76th Cong., Ist Sess, 55 Stat. 1199; 
Hearings Before the House Committee on Foreign Affairs, Subcommittee 
on Europe, 83rd Cong., 2d Sess., pp. 9-10, 17, 24; Hearings Before the House 
Committee on Foreign Affairs on the Foreign Claims Settlement Commis- 
sion, 84th Cong., 1st Sess., pp. 42-47. 

As in the case of disposition of the Yugoslav Fund, Congress evidenced 
a strong desire that the expeditious distribution of the Fund not be ham- 
pered by litigation of this type. Hearings Before the House Committee on 
Foreign Affairs on the Foreign Claims Settlement Commission, 84th Cong., 
1st Sess., pp. 66-71; H. Rept. No. 624, 84th Cong., Ist Sess., p. 18; Confer- 
ence Report No. 1475, 84th Cong., Ist Sess., U. 8S. Code Cong. and Admin. 
News, p. 2757; Hearings Before the Senate Committee on Appropriations on 
the Supplemental Appropriations Bill, 84th Cong., 1st Sess., p. 733; Sections 
306, 308, 316 (22 U. S. C., Supp. IV, 1641e, g, 0). The delaying effect of the 
litigation directed at the Yugoslav Fund was expressly recognized by 
Congressman Keogh who pointed out that “the Yugoslav claims which [the] 
Commission expeditiously processed and passed on have bogged down in the 
Treasury Department on what most people, I think, are willing to contend 
is a relatively tenuous legal proposition”. Hearings Before the House Com- 
mittee on Foreign Affairs on the Foreign Claims Settlement Commission, 
84th Cong., 1st Sess., p. 46. 

*In this context it should be remembered that but for the statute itself, 
viz, Section 305 (b), 22 U. S. C., Supp. IV, 1641d (b), appellant would be 
hard put to establish the validity of a lien obtained by a default judgment 
against a long defunct corporation; see supra, p. 5, fn. 10, and p. 22, fn. 24. 








25 


by a national of the United States”. The putative lien here 
asserted was “obtained by” Grant, a British subject, who was 
chosen for this purpose by appellant precisely because he was 
not “a national of the United States”, in order to obtain a pro- 
cedural benefit. Indeed, a contrary decision by the Commis- 
sion would have violated the principle of continuous national 
ownership basic to the act (supra, p. 4), caused a considerable 
reduction of the pro rata shares of other claimants to this 
limited fund, and permitted appellant to have its claim 
espoused by the United States after it had forfeited this right 
by taking deliberate advantage of the alienage of its assignee 
Grant. 
II | 
The District Court lacked jurisdiction to grant to appellant 
the relief it requested since the Secretary of the Treasury 
cannot be enjoined from paying awards to certified award 
holders and the Foreign Claims Settlement Commission is 
now without jurisdiction to reconsider Russian priority 
claims. 


Additional obstacles to any chances of success in the jnatan 
case can be suggested. For one thing, it is doubtful whether 
the Secretary of the Treasury can properly be restrained from 
making payment on awards already certified. See Z. & F. 
Assets Corp. v. Hull, 311 U. 8. 470, 486, 489. In addition, it 
is questionable whether the Commission at this time has the 
power to reconsider Russian priority claims, since Section 316 
of the Act (22 U.S. C., Supp. IV, 16410) requires that the 
Commission “complete its affairs in connection with the set- 
tlement of” Russian priority claims not later than August 9, 
1957.% Given this broad congressional command to terminate 


*See supra, p. 6. Some Representatives, who feared that the Foreign 
Claims Settlement Commission would not complete settlement of Russian 
claims within two years, favored creating a separate Russian claims com- 
mission which would go out of existence after two years. See H. J. R. 
No. 2, 84th Cong., Ist Sess., submitted by Representative Keogh, and H. J. R. 
No. 46, 84th Cong., 1st Sess., submitted by Representative Kearney. How- 
ever, after lengthy discussion before the House Committee on Foreign 
Affairs, it was decided, for reasons of economy and efficient utilization 
of experienced personnel, to give to the Foreign Claims Settlement Com- 
mission jurisdiction over Russian claims in addition to claims against 
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Russian priority claims affairs by a fixed date, it is doubtful 
whether the Commission could be compelled, by mandamus, 
to act now that this date has passed. Brownsville v. Loague, 
129 U. S. 493, 501; Ex parte National Park Bank, 256 U. S. 
131; International Trading Corp. v. Edison, 109 F. 2d 825 
(C. A. D. C.); Laycock v. Hidalgo County Water C. & I. Dist., 
No. 12, 142 F. 2d 789 (C. A. 5), certiorari denied, 323 U.S. 731. 


CONCLUSION 


For the foregoing reasons, we respectfully submit that the 
judgment below should be affirmed. 


Gerorce CocHRAN Dovs, 
Assistant Attorney General, 


Ourver GascH, 
United States Attorney, 


SAMUEL D. Suave, 
B. JENKINS MIDDLETON, 
Seta H. Duvsrn, 
Attorneys, Department of Justice, 
Washington 26, D.C. 


a number of other countries. See Hearings Before the House Committee 
on Foreign Affairs on the Foreign Claims Settlement Commission, 84th 
Cong., 1st Sess., pp. 66-79. However, the Commission’s jurisdiction over 
Russian priority claims was limited to a two-year period, expiring August 
9, 1957. Section 316 (22 U. S. C., Supp. IV, 16410). Since the Commis- 
sion completed its consideration of Russian priority claims by this date, 
thereby obviating a congressional extension of the deadline, it would be 
anomalous for this Court to disregard a clear congressional direction and 
destroy the result of efficient administrative procedure by remanding this 
claim to the Commission. 
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POINT ONE 





Wholly unwarranted is appellees’ belated attempt to 
discredit, by scattered innuendoes, the factual basis of 
appellant’s claim. 


The claim has been established by aciedll ba 
evidence, and no evidence in contradiction has ever been 
submitted. 


I 


The Commission Denied the Claim on its Erroneous 
Ruling of Law; and Not on the Facts. 


The denial of appellant’s claim rested squarely upon 
the Commission’s erroneous limitation of its own jurisdic- 
tion under Section 305(a)(1) of the Act. It made no 
findings of fact, but held, as a matter of law, that ‘‘other 
propositions are determinative of this matter.’’ (J. A. 118) 


The Commission ruled that the attachment-judgment 
lien owned beneficially, at all times by appellant, a national 
of the United States, and both legally and beneficially owned 
by it three months before the Litvinov Assignment was not 
within the ‘purview of the Section. It so ruled solely be- 
cause the lien had been obtained in an action brought ‘‘in 
favor of’’ plaintiff, ‘‘in the name of”? and ‘‘on the applica- 
tion of’’, Herbert J. Grant, a British national, as appellant's 
trustee (J. A. 115-119; 13, 15-16). 


The only question involved, said the District Court, was 
whether Section 305(a)(1) excluded claims beneficially 
owned. The Court then pointed out that the Commission 
had reached the conclusion on this determinative issue: 
‘‘that irrespective of who was the beneficial owner, since of 
record’’ the claim had been ‘‘owned by a foreign national’’, 
it did not ‘‘come within the Act.’’ (J. A. 152-153) ! 
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Tt. 
Appellees Have Never Presented Any Evidence i in | 
Contradiction of Appellant’s Claim. | 


In the District Court, the appellant moved for summary 
judgment and appellees made a cross-motion to dismiss and 
in the alternative for summary judgment (J. A. 120-121, 
128). Judge Holtzoff granted appellees’ motion to dis- 
miss, but did not determine either of the motions for 
summary judgment (J. A. 152-154, 155). 


The pertinent facts were incontrovertibly established 
by affidavits and documentary proof presented by appellant 
in support of its motion for summary judgment. The entire 
record before the Commission was submitted to the District 
Court. But appellees filed no affidavits, either in opposition 
to appellant’s motion for summary judgment, or in support 
of their own cross-motion, except a short affidavit of the 
Department of Treasury, setting forth some purely routine 
clerical facts (J. A. 123, 159-160). 


In all fairness, if the Commission, or the epavtniant of 
Justice really had any contradictory evidence they were 
bound to present it to the District Court in affidavits upon 
the motions for summary judgment. We expressly chal- 
lenged the appellees, in the District Court, to present such 
evidence, if any. But they could only produce the one 
short routine affidavit and were then forced to stand mute 
and to rely on the subtle power of insinuation, however 
groundless. They have no contradictory evidence. 


ii 


Appellees Recognize the Binding Effect of Section 305(b) 
But They Ignore It. 


Section 305(b) accords binding effect to judgments upon 
which attachment-judgment lien claims are based. The sec- 
tion reads (J. A., A-5): 


‘““(b) Any judgment entered in any court of. the 
United States or of a State of the United States shall 
be binding upon the Commission in its determination, 
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under paragraph (1) of subsection (a) of this section, 
of any issue which was determined by the court in 
which the judgment was entered.’’ 


Thus the validity of the appellant’s eo 
ment lien against Russo-Asiatic Bank funds has already 
been established under the ‘‘applicable substantive law’’, 
by the judgment of the New York courts. It is unchallenge- 
able and binding upon the Commission. And, moreover, 
appellees expressly recognize the purpose and effect ofthis 
Section when they state (p. 5): 


“Section 305(b) . . . obviated the relitigation of 
issues already decided by American courts by pro- 
viding that judgments previously entered in such 
courts would be binding upon the Foreign Claims 
Settlement Commission.”’ 


Further, appellees clearly concede that § 305(b) a 
firms the validity of default judgments against Russian 
corporations even though obtained many years after their 
nationalization, for they state (p. 24, fn. 27): | 


. but for the statute itself, viz, Section 305(b), 

pha ey would be hard put to establish the validity 

of a lien obtained by a default judgment against a long 

defunct corporation; see supra, p. 5 fn. 10, and p. 22, 
fn. 24.’’ 


Appellees also say (p. 5, fn. 10): ‘Without this para- 
graph [Section 305(b)] the validity of default judgments 
obtained against Russian corporations many years after 
they had ceased to operate would have been one) to 
serious doubt.”’ 


Similarly, appellees clearly indicate that the validity of 
the attachment-judgment lien cannot now be questioned. 
For, at page 22, footnote 24, they state: ‘‘Thus but for 
Section 305(b), ... the validity of the supposed lien would 
be extremely questionable . Pea | 


1 Appellees’ conclusion that, but for § 305(b), appellant would be 
hard put to establish the validity of its attachment-judgment lien, is 
clearly erroneous. It assumes that, before Soviet recognition, Russo- 
Asiatic Bank was treated as dead or defunct under the New York 
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POINT ONE 


Wholly unwarranted is appellees’ belated attempt to 
discredit, by scattered innuendoes, the factual basis of 
appellant’s claim. 


The claim has been established by ere af 
evidence, and no evidence in contradiction has ever oa 
submitted. 


I 


The Commission Denied the Claim on its Erroneous 
Ruling of Law; and Not on the Facts. 

The denial of appellant’s claim rested squarely upon 
the Commission’s erroneous limitation of its own jurisdic- 
tion under Section 305(a)(1) of the Act. It made no 
findings of fact, but held, as a matter of law, that “other 
propositions are determinative of this matter.’’ (J. A. 118) 


The Commission ruled that the attachment-judgment 
lien owned beneficially, at all times by appellant, a national 
of the United States, and both legally and beneficially owned 
by it three 1 months before the Litvinov Assignment was not 
within the ‘purview of the Section. It so ruled solely be- 
cause the lien had been obtained in an action brought ‘‘in 
favor of’’ plaintiff, ‘‘in the name of’’ and ‘‘on the aie: 
tion of’’, Herbert J. Grant, a British national, as appelantic 
trustee ea A. 115-119; 18, 15-16). 


The only question involved, said the District Court, me 
whether Section 305(a)(1) excluded claims beneficially 
owned. The Court then pointed out that the Commission 
had reached the conclusion on this determinative issue: 
‘“‘that irrespective of who was the beneficial owner, since of 
record’’ the claim had been ‘‘owned by a foreign national’’, 
it did not ‘‘come within the Act.’’ (J. A. 152-153) 
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et des 
Appellees Have Never Presented Any. Evidence. i in . 
Contradiction of Appellant’s Claim. | 


‘In the District Court, the appellant: moved for summary 
judgment and appellees made a cross-motion to dismiss and 
in the alternative for summary judgment Gg A. 120-121, 
123). Judge Holtzoff granted appellees’ motion to dis- 
miss, but did not determine either of tlie motions for 
summary judgment (J. A. 152-154, 159). 


The pertinent facts were incontrovertibly astabinhed 
by affidavits and documentary proof presented by appellant 
in support of its motion for summary judgment. The entire 
record before the Commission was submitted to the District 
Court. But appellees filed no affidavits, either in opposition 
to appellant’s motion for summary judgment, or in support 
of their own cross-motion, except a short affidavit of the 
Department of Treasury, setting forth some purely routine 
clerical facts (J. A. 123, 159-160). 


In all fairness, if the Commission, or the Department of 
Justice really had any contradictory evidence they were 
bound to present it to the District Court in affidavits upon 
the motions for summary judgment. We expressly chal- 
lenged the appellees, in the District Court, to present such 
evidence, if any. But they could only produce the one 
short routine affidavit and were then forced to stand mute 
and to rely on the subtle power of insinuation, however 
groundless. They have no contradictory evidence. 


mi 


Appellees Recognize the Binding Effect of Section 305(b) 
But They Ignore i.” 


Section 305(b) accords binding effect to judgments upon 
which attachment-judgment lien claims. are based. bine sec- 
tion reads (J. A., A-5): 


““(b) Any judgment entered i in any court of the 
United States or of a State of the United States shall 
be binding upon the Commission in its determination, 
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under paragraph (1) of subsection (a) of this section, 
of any issue which was determined by the court in 
which the judgment was entered.’’ | 


Thus the validity of the appellant’s attachment -judg- 
ment lien against Russo-Asiatic Bank funds has already 
been established under the ‘‘applicable substantive law’’, 
by the judgment of the New York courts. It is unchallenge- 
able and binding upon the Commission. And, moreover, 
appellees expressly recognize the purpose and effect of: this 
Section when they state (p. 5): 


“Section 305(b) . . . obviated the odie of 
issues already decided by American courts by pro- 
viding that judgments previously entered in such 
courts would be binding upon the Foreign Claims 
Settlement Commission.’’ 


Further, appellees clearly concede that § oe an 
firms the validity of default judgments against Russian 
corporations even though obtained many years after their 
acini for they state (p. 24, fn. 27): | 


. but for the statute itself, viz, Section 305(b), 
aes Ba pe would be hard put to establish the validity 
of a lien obtained by a default judgment against a long 
defunct corporation; see supra, p. 5 fn. 10, and P., 2, 
fn. 24.”’ 


Appellees also say (p. 5, fn. 10): “Without this —— 
graph [Section 305(b)] the validity of default judgments 
obtained against Russian corporations many years after 
they had ceased to operate would have been suljert to 
serious doubt.’ 


Similarly, appellees clearly indicate that the validity of 
the attachment-judgment lien cannot now be questioned. 
For, at page 22, footnote 24, they state: ‘‘Thus but for 
Section 305(b), ... the validity of the supposed lien would 
be extremely questionable . Ra | 


I Appellees’ conclusion that, but for § 305(b), appellant would be 
hard put to establish the validity of its attachment-judgment lien, is 
clearly erroneous. It assumes that, before Soviet recognition, Russo- 
Asiatic Bank was treated as dead or defunct under the New York 
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Despite these enlightened admissions, appellees. never- 
theless make a belated attempt to cast doubt upon the 
validity of appellant’s attachment-judgment lien by sinister 
innuendoes and scatter-shot attacks skillfully designed to 
plant suspicion. By enveloping appellant’s lien with a 
cloud of suspicion, they attempt to divert the Court from 
sound examination of the critical questions of violated con- 
stitutional rights here involved. 


These attacks, factually unsupported, are wholly un- 
warranted on this appeal, which raises only legal issues as 
to the propriety of the dismissal for lack of jurisdiction. 
The complaint and the exhibits annexed thereto set forth 
the controlling facts, which are deemed admitted and 
accepted as true for the purposes of appellees’ motion, and 
on this appeal. This is elementary. Nevertheless, although 
there is no warrant for the type of contentions and for the 
methods employed by appellees, we shall demonstrate the 
baseless nature of these random attacks. 


law, because of the Soviet nationalization decrees. However, the 
New York courts, both State and Federal, spectfically held Russo- 
Asiatic Bank alive, with capacity to sue and to be sued, in attachment 
actions and otherwise. Hiller v. Russo-Asiatic Bank, 242 App. Div. 
688 (1934); Friede v. Russo-Asiatic Bank, 242 App. Div. 707 
(1934) ; Hoppe v. Russo-Asiatic Bank, 200 App. Div. 460; aff’d 
235 N. Y. 37 (1923) ; Tillman v. Russo-Astatic Bank, 51 F. 2d 1023 
(C.C.A, 2d, 1931). Numerous similar cases could be cited. 


The New York law, specifically applying to Russo-Asiatic Bank, 
is succinctly stated in the Hialer case, supra, where the lower court 
said, affirmed by the Appellate Division: “. .. the decrees of the 
USSR have no extra-territorial force, and the debtor corporation 
continues in existence as a juristic person with capacity to be sued 
in this State, notwithstanding its assets were seized by the Russian 
Government.” (2d Dept., 1934, Record on Appeal, fols. 410, 411) 

The New York Court of Appeals also repeatedly held with respect 
to. nationalized Russian corporations, generally, that they had not 
lost their juristic personalities by reason of the Soviet decrees. Joint 
Stock Co. v. National City Bank, 240 N. Y. 368 (1925); Moscow 
Machine Tool Co. v. Rikord. 240 N. Y. 707 (1925) ; Tames & Co. 
v. Second Russian Insurance Co., 239 N. Y. 248 (1925); Petro- 
gradsky M.K. Bank v. National City Bank, 253 N. Y. 23 (1930); 
Salimoff & Co. v. Standard Oil Co., 262 N. Y. 220 (1933) ; Viadi- 
kavkazsky Ry. Co. v. New York Trust Co., 263 N. Y. 369 (1934). 

Thus, in James & Co. v. Second Russian Insurance Co., supra, 
Cardozo, J. said (p. 256): “We deal now with the single question 
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IV 


The Oral Trust Agreement Between Grant and Appellant 
Was Established Beyond Question and Was Lawful 
and Enforceable under New York Law. : 


Appellees attempt to cast doubt upon the oral trust 
agreement between appellant and Grant, intimating: that 
it was probably non-existent since the situation was one 
which they assert ‘‘required that a written record of the 
alleged trust be made.’’ (p. 10) If appellees really 
believed the agreement non-existent and a fabrication, they 
could have presented their supporting proof either before 
the Commission or on the motions for summary judgment 
in the District Court. They did neither. 


If the Commission had any doubt as to the existenbe of 
the oral trust agreement, it could have required the per- 
sonal presence of Grant for cross-examination. A hearing 
was held before the Commission on November 15, 1956 
(J. A. 44-76). At the hearing, appellant expressly offered 
to produce Herbert J. Grant, now retired and living in 
England, in person, for examination under oath by the 
Commission (J. A. 117; 45; 75-76). But the Commission 
ruled that since it had the affidavit of Grant on file, it would 


whether the defendant. has an existence sufficiently to subject it to 
suit in the domestic forum. That is a guecies which the law of the 
forum will determine for itself... . We... hold that the defendant 
is amenable to the process of our “courts.” 


Moreover, it has always been the New York law, that the; ‘New 
York property of a foreign corporation is subject to attachment and 
judgment in New York courts, even after dissolution of the corpora- 
tion under the laws of its domicile. (Hammond v. New York Life 
Ass'n, 58 App. Div. 453 (1901), appeal dism’d. 168 N. Y. (262; 
Rogers v. Insurance Co., 148 N. Y. 34 (1895)) 

The two cases appellees cite to support their argument for in- 
validity (p. 5, fn. 10) have no application here since appellant’s 
attachment-judgment lien was obtained prior to recognition and its 
validity is recognized by the Litvinov Assignment. Guaranty Trust 
Co. v. United States, 304 U. S. 126, 142-143 (1937). Both of the cases 
cited by appellees were begun and decided after de jure recognition 
of the Soviet Union. The statement in the Issaia case upon which 
aL ag appar to rely, is pure dictum, subsequently so held in that 
very case. (Jssaia v. Russo-Asiatic "Bank, 155 Misc. aad i 498, 
et seq., 1935. ) 
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only require his personal presence if there were any facts 
which the Commission doubted, but would not require his 
presence if the Commission accepted his affidavit as true 
(J. A. 76). The Commission never suggested or required, 
at any time, that Grant appear for examination or that his 
deposition be taken (J. A. 14, par. 23). 


In its Final Decision, moreover—a copy of which is 
annexed to the complaint as Exhibit M (J. A. 115-119)— 
the Commission expressly stated that appellant had made 
‘‘an. offer to produce Grant, now living in Britain as a 
witness.”’ (J. A. 117) 


Unquestionably, the oral trust agreement was fully 
established by the evidence, and was lawful and enforce- 
able in all respects.2 In this connection we invite atten- 
tion to: 


the affidavit of Herbert J. Grant, Exhibit H (J. A. 
77-82) ; the affidavit of Rowland R. Hughes, Exhibit J 
(J. A. 88-90) ; the affidavit of George F. Nolte, Exhibit 
K (pars. 14-22) (J. A. 91-98) ; and the affidavit of Mac- 
Ilburne Van Voorhies, Exhibit I (pars. 411) (J. A. 
83-87). 


V 


The Choice of Richmond County, Staten Island, 
as the Venue was Entirely Proper. 


Similarly, appellees intimate that there was something 
improper about appellant’s choice of Richmond County 
as the venue for the attachment-judgment action. They 
point out (p. 8) that Grant instituted the action in the 
Supreme Court of New York ‘‘choosing for his venue 
not Westchester where he resided, nor New York County 
where the City Bank’s main office was located, but Richmond 


2 That the oral trust was enforceable and proper under the 
“applicable substantive law” of New York is fully established. See 
1 Scott on Trusts, Sec. 52, pp. 354-55; Ralph v. Cronk, 266 N. Y. 
428 (1934) ; Blanco v. Velez, 295 N. Y. 224 (1946) ; Hirsh v. Auer, 
146 N. Y. 13 (1895) ; and Margareten v. Margareten, 76 N. Y. S. 2d 
854 (1947). 
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County (Staten Island).’’ In footnote 17, page 8, they then 
dramatically state: ‘‘ Appellant, to our knowledge, has never 
explained the choice of venue (see, however, J. A. sah ws a 
This we shall now do. 


Richmond County where appellant had, and still has 
a branch, was chosen as the venue because the calendars 
of the Supreme Courts in the other New York City counties, 
including New York County, were crowded. Appellant 
could, however, obtain prompt adjudication of its claim 
against Russo-Asiatic Bank in Richmond County which is 
also in New York City. Supreme Court trial calendars in 
the other counties in New York City, at that time, were 
as much as four or five years behind. And since the Su- 
preme Court in Richmond County was easily accessible to 
New York attorneys with offices in the downtown area, it 
was more convenient than the court at White Plains, West- 
chester County, where Grant resided but where appellant 
had no branch. 


Moreover, Mr. Justice May denied the motion of the 
New York receivers of the Russo-Asiatic Bank to vacate 
the Grant attachment, which motion was made on the 
ground, among others, that the action should not have been 
brought in Richmond County (J. A. 110-111). ; 

vi : 
Although Appellees Intimate the Contrary Appellant Never 
Doubted That It Had a Valid Enforceable Lien. 


Appellees imply that the appellant knew that it did not 
have a valid and enforceable attachment-judgment lien.' For 
they state (p.9): ‘‘Neither appellant nor Grant attempted 
to enforce the attachment lien on Russo-Asiatic.Bank’s ac- 
count with Guaranty Trust Company.’’ Also, they point 
out (p. 9) that appellant did not intervene to protect its 
lien on deposits of Russo-Asiatic Bank with iia de fans 
Company. 


And in footnote 18 on page 9, appellees fisther state: 


that although a motion for a new trial was made by the 
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Guaranty Trust Company in Steingut v. Guaranty Trust 
Co.,.58 F. Supp. 623 (S. D. N. Y.) on the ground that cer- 
tain attachment creditors, including appellant, had not been 
made part of the proceedings, the District Court denied the 
motion on the ground that ‘‘the attachments which the de- 
fendant intends to prove would not change the result.’’ 


These assertions are not only founded on factual inac- 
curacy, but the inferences which appellees would have the 
Court draw are not warranted. An action in aid of attach- 
ment was, in fact, brought against the Guaranty Trust 
Company to prevent the running of the statute of limita- 
tions (J. A. 72-73). But, because the United States had 
brought suit against Guaranty (Steingut case, supra) to 
collect Russo-Asiatic Bank deposits pursuant to the Litvinov 
Assignment it was agreed that pending the termination of 
the United States action, this action in aid of attachment 
would not be prosecuted. Accordingly, it was stipulated 
with Guaranty Trust that Guaranty’s time to answer would 
be extended until 10 days after demand for service of an 
answer (J. A. 72-73). 


Moreover, neither directly nor by implication did Judge 
Rifkind, in the Stewngut case, cast any doubt on the validity 
of the Grant attachment-judgment lien. The issue before 
Judge Rifkind was: whether Guaranty Trust had a valid 
setoff against the deposits of Russo-Asiatic Bank held by 
Guaranty; and if so whether, after such setoff, there were 
any deposits of Russo-Asiatic Bank collectible by the United 
States under the Litvinov Assignment. 


_ The action brought against Guaranty Trust in aid of the 
Grant attachment necessarily raised precisely the same 
issue, that is: whether after Guaranty Trust Company’s 
alleged setoff, there were any Russo-Asiatic Bank deposits 
subject to the lien of the Grant attachment. But obviously 
litigation of such action would merely have duplicated liti- 
gation of the same issue then being vigorously pressed in the 
suit by the United States. Such duplication of effort and 
expense would have made no sense. 


- Farther, it was a matter of common knowledge that the 
Government was collecting assets pursuant to the Litvinov 
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Assignment for subsequent distribution to United States 
nationals with valid claims against such assets.3 When 
Judge Rifkind said, as the appellees point out, ‘‘the attach- 
ments which the defendant [Guaranty] intends to prove 
would not change the result’? that was not based upon a 
finding, nor did it imply that those attachments, a a 
the Grant attachment, were invalid. 


The determination which Judge Rifkind made in that 
action was merely that there were in the possession of 
Guaranty Trust Company assets of Russo-Asiatic Bank 
subject to collection by the United States, and that the 
setoff claimed by Guaranty Trust was invalid. The Court 
knew, as did the other interested parties, that if such ‘assets 
were recovered by the United States the declared purpose 
of the United States was to distribute those assets to United 
States nationals, including the appellant, who had valid 
claims against them. Patently, there was no need or justifi- 
cation for separate litigation against the Guaranty Trust 
by appellant. ! 


Vil 


Similar Attacks by Appellees Upon the Conduct of the 
Grant Attachment Action, Actually Foreclosed Under 
Section 305(b), Are Baseless and Unfair. 


Appellees state: (p. 8) that after the Supreme Court 
had granted an order for substituted service, the summons 
was mailed to Russo-Asiatic Bank at its 1917 Petrograd 
address (J. A. 117); and that ‘‘the fact that Russo-Asiatic 
Bank’s principal office had been moved to Paris, France, 
was not disclosed to the court. (J. A.105)’’ The purpose 
is obviously to intimate that appellant had sia aia ie an 
over-sharp procedural maneuver. 


But the very record reference cited by appellees (J. A. 
105) shows that the alleged fact that Russo-Asiatic Bank’s 
principal office had been moved to Paris was presented to 


3 See also United States v. Pink, 315 U. S. 203, 225, 228, 230, 
232 (1941) ; United States v. National City Bank, 90 F. S. 448, 455 
(Rifkind, D. J. 1950). 
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the court as a ground for vacating the Grant attachment, 
and Justice Lockwood denied the motion. Mr. Justice May 
had the same point presented to him as a ground for vaca- 
ting the attachment by the New York receivers of Russo- 
Asiatic Bank and he also denied that motion. (J. A. 108-111) 


The fact is, however, that the principal office of the 
Russo-Asiatic Bank was never moved from Petrograd to 
Paris—a patent impossibility under the charter of that 
Bank and the Soviet nationalization decrees. 


Further, in footnote 16, p. 7, appellees state in similar 
vein: that appellant’s own ledger entries produced in dis- 
covery proceedings in United States v. National City Bank, 
90 F. Supp. 448 (S. D. N. Y.) ‘‘tended to indicate that any 
credit balance appellant might have had with the Petrograd 
office of Russo-Asiatic Bank in January 1918 was over- 
drawn by May 1918.”’ 


The audacious insinuation here is that appellant had 
based the Grant attachment action upon the false claim that 
it had a credit balance when, in fact, it had none. That 
such insinuation was reckless, appellees themselves seem, 
at once, to have sensed for they hastily add: ‘‘The court, 
however, never reached that issue; . . .’’ If the Court had 
reached that issue the insinuation would have been exposed 
as completely devoid of merit. 


Vill 


There Was No Concealment and No Fraud or Impropriety 
of Any Kind In Connection with Appellant’s Attachment- 
Judgment Lien. 

On this appeal, appellees seem to rely almost wholly 
upon baseless intimations of misconduct and impropriety, 
by appellant, in connection with the acquisition of its lien. 
Thus, at page 22, footnote 24, they endeavor to create, in 
summary form, an impression of solid factual argument 
demonstrating the alleged nullity of appellant’s ‘‘so-called 
vested property right.’? This summary, however, is 
founded merely upon those innuendoes and groundless 
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insinuations designed to arouse suspicion, which permeate 
appellees’ entire brief. The summary is as lacking i in merit 
as the items of which it is comprised. 


Thus appellees state: ‘‘The very circumstance that the 
proceedings surrounding the attachment were carefully 
designed to conceal them from anyone who might protect 
the Russo-Asiatic Bank’s interest (supra, p. 8) casts serious 
doubts on the validity of the lien.’? That there was, in fact, 
no concealment and no impropriety of any kind has been 
abundantly demonstrated in the documentary record sub- 
mitted to the Commission, including the affidavits mnpesed 
to the complaint. 


In this connection we invite the Court to examine: the 
affidavit of MacIlburne Van Voorhies, Exhibit L (J. A. 
99-114) ; the affidavit of George F. Nolte, Exhibit K (J. A. 
91-98), and the further affidavit of MacIlburne Van Voor- 
hies, Exhibit I (J. A. 83-87). We submit they contain con- 
elusive answers to these false accusations. : 


POINT TWO 


Appellees, in effect, invite the court to take the easy 
course—to regard its four prior decisions as dispositive 
and to avoid careful scrutiny of the decisive factual and 
legal differences in this case, which “pose a Saye and 
difficult constitutional question.” 


q 


Some Important Legal Propositions Urged by Appellant, 
Which Appellees Neither Deny Nor Attempt to Refute, 
and Which Should be Deemed Admitted. 7 


It is important to note the propositions urged by appel- 
lant which appellees assiduously ignore. Some of ‘them 
which appellees neither deny nor attempt to refute are as 
follows: 

The courts always have the power and the ay to 


keep administrative bodies within their scala | au- 
thority (Applt.’s Br. pp. 18-20). 
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In the deVegvar decision this Court clearly recog- 
- nized, in a highly persuasive dictum, the duty of judi- 
cial intervention to protect constitutional rights; and 
the Government itself recognized and assumed that 
‘“‘Congress could not prevent the vindication of con- 
_ gtitutional rights in a judicial tribunal’’ (Applt.’s Br. 
pp. 20-21) : 


In the American and European Agencies, Inc. case 
this Court emphatically recognized that if an adminis- 
trative agency’s ‘‘failure to follow prescribed proced- 
ures resulted in the denial of a constitutional right, 
the validity of a blanket non-reviewability clause would 
indeed ‘‘pose a grave and difficult constitutional ques- 
tion’’; and if the denial of a constitutional right were 
persuasively alleged, the courts would seek a construc- 
tion of the non-reviewability statute which would allow 
review of such question. (Applt.’s Br. pp. 22-24) 


It was the clear intent of Congress in the Soviet 
Claims Act of 1955: to preserve property rights vested 
pursuant to attachment-judgment liens, owned prior 
to the Litvinov Assignment by United States nationals, 
to prevent an unconstitutional taking of their prop- 
erty. (Applt.’s Br. pp. 25-28) 


In international law, the nationality of a claim is 
always determined by the nationality of its beneficial 
owner. (Applt.’s Br. pp. 30-32) 


The Commission itself recognized and vigorously 
espoused beneficial ownership as the only true test in 
disposing of claims against the Yugoslav Claims Fund. 
(Applt.’s Br. pp. 32-35) 


Always the ultimate test under the statute is bene- 
ficial ownership—the only true ownership. The ex- 
clusion of the class of claims beneficially owned by 
United States nationals would eliminate the only class 
of claims which Congress intended to protect. (Applt.’s 
Br. pp. 36-37) 


Congress did not intend jurisdiction under the 
statute to be limited to that class of claimants who 
held record ownership to the exclusion of United States 
nationals who always had full beneficial ownership. 
(Applt.’s Br. 37) 
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Appellees do not in their brief take issue with any of 
the critical propositions above stated. Those propositions 
are, therefore, admitted for the purpose of this appeal. 


i 
Appellant’s Contention that the Commission Erroneously 
Limited Its Own Jurisdiction is Sound and Judicial 
Intervention is, Therefore, Imperative. 
Appellees assert: that appellant attempts to avoid the 
effect of both the statute and the prior decisions of the 
Court ‘‘by labelling the Commission’s alleged error ‘juris- 
dictional’ ’’; and that this is fallacious for ‘‘it limits ‘juris- 
diction’ to the power to decide questions correctly and only 
correctly.’”’ (pp. 13-14) Further elaborating this view, ap- 
pellees state (p. 20): ‘‘This is nothing more than the old 
saw that the Commission has ‘jurisdiction’ to decide the 
eligibility of claims, but that it has no ‘jurisdiction’ to err in 
the process—and that therefore the courts are authorized 
to review any and all assertions of error by the Commission, 
whether of law or fact, which result in ineligibility, not- 
withstanding the contrary mandate of Congress.”” 
Appellees misconceive our theory when they state (pp. 
19-20): that we contend that ‘‘whenever the Commission 
construes the statutory qualifications for eligibility as ex- 
cluding a particular claim which the claimant asserts meets 
those qualifications, the Commission violates jurisdictional 
limitations imposed by Congress and review is available.’’ 
(Emphasis added) i 
On the contrary, appellant contends that whenever, as 
here, the Commission erroneously construes a statute as 
excluding a certain class of claims and then holds that a 
particular claim is one of the erroneously excluded class, 
such ruling misconstrues the jurisdiction intended by Con- 
gress. However, if the Commission correctly interprets a 
statute as including a certain class of claims, as intended by 
Congress, and then holds that a particular claim does not 
qualify factually and legally as one of such class, that 
would, generally, not be a jurisdictional error by the Com- 
mission. 
As we have shown in Point Four (Applt.’s Br. pp. 36-38) 
when the Commission excluded from the purview of Sec- 
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tion 305(a)(1) the class of claims beneficially owned by 
United States nationals, that eliminated jurisdiction of the 
only class of claims which Congress authorized the Commis- 
sion to ‘‘receive and determine’’—the only class of claims 
which Congress really intended to protect. A showing of 
legal ownership or ownership of record in a United States 
national is obviously never enough. 


Beneficial ownership is always the ultimate test—the 
only true ownership. That is why Congress in Section 305 
(a)(1) described the class of claims it intended to protect as 
those originally accruing ‘‘in favor of’’ a national of the 
United States and the judgments and warrants of attach- 
ment upon which they are based as those issued ‘‘in favor 
of’? a national of the United States. 


As the District Court pointed out, the only question 
involved was whether Section 305(a)(1) excluded claims 
beneficially owned. The Commission held that such class 
of claims was excluded and because appellant’s claim was 
one falling in that class it was held ineligible for considera- 
tion on the merits and therefore denied. (J. A. 152-153) 


We submit that by this erroneous determination the 
Commission misconstrued its jurisdiction. And that this 
Court has the power and the duty to keep the Commission 
within its statutory authority. In a very recent case, 
Harmon v. Brucker, ____ U. 8. -_--, decided March 3, 1958, 
and not officially reported (C. C. H. Supreme Court Bul- 
letin, p. 627), the Supreme Court forcefully reaffirmed the 
power of the courts to intervene to require administrative 
officials to act within their statutory authority. And see: 
Service v. Dulles, 354 U. S. 363 (1957) following Accardi v. 
Shaughnessy, 347 U. S. 260 (1953) p. 18 our main brief.4 


4.The Courts may intervene with respect to administrative deci- 
sions on jurisdictional or constitutional grounds even though the 
statute provides that such decision “shall be final and conclusive” and 
that “no other official or any court of the United States shall have 
power or jurisdiction to review any such decisions.” Dzsmuke v. 
United States, 297 U. S. 167 (1936); Hospoder v. United States, 
209 F. 2d 427, 429 (3rd Cir. 1953) ; U. S. Electrical Motors v. Jones, 
80 U. S. App. D. C. 329, 153 F. 2d 134 (1936) and Stegel v. United 
States, 87 F. S. 555 (E. D. N. Y., 1949). See Administrative 
Procedure Act, §10 (Applt.’s Br. A-7-8) and Kenneth Culp Davis 
Unreviewable Administrative Action, 15 F.R.D. 411, 428. 


gq =O 
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ii 


When the Commission Erroneously Construed the 
Statute it Deprived Appellant of Due Process and of 
its Vested Property Interests, a Violation of Constitu- 
tional Rights Subject to Judicial Correction Under the 
Principle Recognized in the deVegvar Decision. 


Appellees purport to deal searchingly with Point Five 
(Applt’s. Br. pp. 38-40) in which appellant contends: that 
the Commission’s error deprived it of vested constitutional 
rights, and that this error is, therefore, subject to judicial 
correction as indicated in the deVegvar decision. Although 
discussing at length the decisions in the deVegvar case and 
the American and European Agencies Inc. case, appellees 
never once mention the pointedly indicated exception, on 
constitutional grounds, to the general rule of non-review- 
ability. 


Appellees state (p. 19): that appellant calls upon the 
court at last to ‘‘find and proclaim’’ an exception to the 
general rule of non-reviewability imposed by Congress. 
And, in an attempted appeal to imagined judicial inertia, 
they add: that appellant’s contentions are ‘‘nothing more 
than repetitions’’ of contentions unsuccessfully pressed 
‘‘with monotonous regularity”’ by prior litigants. _ 


We do not ask this court ‘‘at last’’ to find and proclaim 
an exception. In the deVegvar decision this Court has 
already expressly recognized the duty of judicial interven- 
tion to protect constitutional rights, saying in part (p. 642) : 


‘‘No doubt the provisions of section 4(h) do not 
bar certain types of judicial. action . . . No violation 
of constitutional rights is suggested here: plaintiff- 
appellant makes no contention for example, that the 
United States has taken her property without paying 
for it.’’ 


Moreover, the Government itself said in the ern en 
case, with admirable clarity and conciseness (p. 642): 


“Tt is here assumed that, were this an area in 
which constitutional rights were or might be involved, 
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Congress could not prevent the vindication of such 
rights in a judicial tribunal. . . .”’ 


We approve and adopt the Government’s statement. And 
why the Government should now wish to abandon, with 
casual air, such enlightened position, appellees ‘‘to our 
knowledge have never explained.’’ 


Appellant does claim a violation of constitutional 
rights: both a denial of due process and a taking of its 
own property now forming part of the Soviet Claims Fund, 
by the United States, ‘‘without paying for it.’? These are 
rights which this judicial tribunal surely should vindicate. 


Nor can it be soundly asserted that our contentions are 
repetitions of contentions made by prior litigants. In fact, 
this case differs critically from each of the four prior cases 
decided by this Court, in that here, the Commission: (1) 
erroneously limited its jurisdiction and denied appellant’s 
claim as ineligible for consideration on the merits, thus 
depriving appellant of due process; (2) deprived appellant, 
without just compensation, of its adjudicated and vested 
property interest based upon its attachment-judgment lien 
against the funds of the Russo-Asiatic Bank; and in that 
(3) appellant has persuasively alleged this denial of its 
constitutional rights. 


Surely, these differences are crucial and bring this case 
precisely within the exception to the finality provision, 
powerfully indicated by this Court in the deVegvar case 
and even more strongly elaborated and affirmed in the 
‘American and European Agencies, Inc. case. 


Appellant Seeks, in Effect, a Return of Its Own Property— 
Not, as in the Four Prior Cases, an Award Against an 
International Fund Based Upon Executive Dis- 
cretion or Grace. 


At pages 17-19, appellees discuss the American and 
European Agencies, Inc. case, in which they state ‘‘this 
court elucidated the scope of its earlier decisions.’’ But 
nowhere do they mention that this Court dealt at length 
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with an exception on constitutional grounds to the seope of 
non-reviewability provisions. 


Moreover, that case and the three other cases upon 
which appellees rely relate only to claims against the 
Yugoslav Claims Fund—a $17,000,000 fund set up under 
an Executive Agreement, by Yugoslavia, in the course of 
a general international settlement. Those cases do not re- 
late, as does appellant’s case, to a vested property right 
to specific funds, adjudicated under the laws of a state of 
the United States, based upon an attachment-judgment lien, 
expressly recognized and protected by Congress. 


How can it be said that our contentions have been re- 
peated with monotonous regularity? Appellant here seeks 
a return of its own property which the United States:now 
holds in trust as part of the Soviet Claims Fund. It does 
not seek the allowance of a claim out of an international 
fund similar to the Yugoslav Claims Fund—provided by 
the Soviet in the course of a settlement with the United 
States. Our claim really is decisively different. | 


If the Court Should Find That Congress Intended to Grant 
the Commission Complete Immunity, the Non-review- 
ability Provisions, Themselves, Should be Held _ 
Unconstitutional. 


In its main brief (p. 39) appellant contended: that if 
this Court should find that Congress intended to confer 
upon the Commission exclusive power to determine for 
itself the extent of its own jurisdiction, and the absolute 
power to deny constitutional rights, it should declare: the 
non-reviewability provisions, themselves, unconstitutional. 
Estep v. United States, 327 U. S. 114, 126-131 (1946). 
Congress cannot deprive the Courts of the power to de- 
termine questions of constitutional right. Se 
Art. III, Section 2.) 


The only comment of appellees with respect to that con- 
tention is in footnote 23, page 21, where appellees point 
out that in our complaint we nowhere allege that the non- 
reviewability provisions are unconstitutional. To that: we 
think it should suffice to say that the complaint does allege 
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all the facts upon which such conclusion of unconstitution- 
ality is based. That this is all appellant needs to allege 
or should allege is elementary. 


POINT THREE 


Expiration of the two-year period fixed in Section 
316 of the Act does not deprive the Commission of 
jurisdiction to determine claims. 

That section constitutes a Congressional directive to 
the Commission requiring expeditious action but con- 
stitutes no bar against claimants. 


Appellees state (p. 25): ‘*. . . it is questionable 
whether the Commission at this time has the power to re- 
consider Russian priority claims since Section 316 of the 
Act . . . requires that the Commission ‘complete its 
affairs in connection with the settlement of’ Russian 
priority claims not later than August 9,1957 . . .” 


Section 316 of the Act provides: 


‘<The Commission shall complete its affairs in 
connection with the settlement of claims pursuant to 
section 305(a) (1) not later than two years, and all other 
claims pursuant to this title, not later than four years, 
following the date of enactment of this title, or follow- 
ing the date of enactment of legislation making appro- 
priations to the Commission for the payment of ad- 
ministrative expenses incurred in carrying out its func- 
tions under this title, whichever date is later.’’ 


Appellees argue that the two-year period mentioned in 
§ 316 of the Act expired August 9, 1957 and, consequently, 
that the Commission cannot now be ordered by this Court to 
reconsider appellant’s claim after that deadline.* They so 


* Appellees do not establish the date of the last “enactment of 
legislation making appropriations to the Commission”, as provided 
in Section 316, from which date the two-year period would run. 
Therefore, it is not shown that the two-year period expired on: 
August 9, 1957, as appellees assert. In fact, on June 13, 1956 Con- 
gress appropriated $800,000 “For expenses necessary to carry on the 
activities of the Foreign Claims Settlement Commission, ...” Public 
Law 578, Act of June 13, 1956, 70 Stat. 279. 
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contend, although the expiration of the two-year’ period 
is, as we view it, entirely due to the Commission’serroneous 
rejection of appellant’s claim ‘in its Final Decision dated 
January 30, 1957, and to the passage of time incident to 
the present action to rectify that error, which was promptly 
commenced on March 7, 1957, only 35 days after the Binal 
Decision was rendered. 


The two-year time limitation: | in Suction. 316 is. abt: & 
time limitation upon the jurisdiction of the Commission. 
It is simply a directive by Congress to the Commission to 
act promptly and to dispose of claims made under Section 
305(a)(1) as provided in that section, expeditiously \and 
within a period of two years. The time was so hmited to 
benefit and not to bar claimants whose lien claims, by defi- 
nition, must have been pending at least 22 years, since 
November 16, 1933. 


The Commission did act upon apalinntts Alain davon 
though in error, as we view it) and to that extent, at least, 
complied with the congressional directive. But it surely 
was not the intention of Congress that a claimant should 
lose its lien claim upon the expiration of the two-year 
period, where the Commission has refused to pass upon 
the merits of a lien claim in violation of the jurisdiction 
Congress conferred upon it, thus making it necessary ‘for 
the claimant to seek judicial intervention. Nae | 


If appellees were right in their contention, the Comnis- 
sion could effectively deprive a claimant of its attachment- 
judgment lien claim, simply by neglecting or refusing to 
decide it until the two years had expired. . Obviously, that 
was not the intention of Congress. rT, 


The two-year time limitation apecitind by Congress was 
clearly for the benefit of attachment-judgment lien claim- 
ants. Congress felt that.such claimants were entitled to 
a speedy disposition of their claims, based upon adjudica- 
tions in State or Federal courts at least 22 years. earlier. 
It was not the intention of Congress that the two-year 
period should or could be used by the Commission to the 
detriment of claimants, as. the appellees. would x now do, wi 
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denying the claimant all relief because of the expiration 
of time. 


As the Supreme Court said in Hagger v. Helvering, 308 
U. S. 389 (1939) at p. 394: 


‘* All statutes must be construed in the light of their 
purpose. A literal reading of them which would lead 
to absurd results is to be avoided when they can be 
given a reasonable application consistent with their 

' words and with the legislative purpose.’’ 


And as Judge Miller said in his dissenting opinion in 
American and European Agencies, Inc. (247 F. 2d at p. 99) : 


‘¢. , . There was considerable discussion of the 
desirability of preventing litigation concerning the 
claims so that the final settlement of the fund would 
not be delayed. The non-reviewability provision accom- 
plishes that, so long as the Commission acts within the 
authority conferred upon it. When the Commission 
acts without authority, as it did here, it is solely respon- 
sible for the delay caused by subsequent litigation 
concerning its right to do so.’’ (Emphasis added) 


POINT FOUR 


Appellees’ contentions that statutes of limitation and 
laches are a bar are without merit as the an 


itself has already recognized. 


Appellees in footnote 24, page 22, assert: ‘‘Moreover, 
as we have shown (supra, pp. 8-9) appellant did not make 
any attempt during the twenty-two year period between 
1932 and 1955 to claim, protect, or enforce its supposed 
lien on the Russo-Asiatic Bank deposit with Guaranty 
Trust Company.’’ We have already dealt with certain 
aspects of this assertion, supra, pp. 7-9. 


“In the same footnote appellees continue: ‘‘Under the 
New York statute of limitations, any interest appellant 
might have acquired by virtue of its levy on the Guaranty 
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Trust Company account became’ time barred for failure’ 
to enforce it, six years after the Trust Company’s return 
to the attachment denying any indebtedness to Russo- 
Asiatic Bank, i. e., in 1939 (supra, p.-8). Thus when- 
Guaranty Trust Campany paid the Huan Asiakin Bank 
deposit to the United States in 1947 and 1948 (supra, p. 9), 
the deposit was no longer subject to any attachment: Hen, 
if, indeed, it ever had been.’” | | | 


Thus appellees argue that aiipelit s  seaclimbint tee 
ment lien claim is barred by the six-year statute of limita- 
tions of New York, or in any event, that appellant’s claim 
is barred by laches. These contentions are erroneous even 
if they were pertinent here. For, as we have shown, supra, 
p. 8, an action against Guaranty Trust in aid of the attach- 
ment was commenced, and the attachment-judgment lien was 
never barred by the New York statute of limitations. — 


Moreover, under § 305(a)(1) Congress has specifically 
provided for the payment of attachment-judgment liens 
against the funds of Russian nationals, provided such liens 
had become effective ‘‘prior to November 16, 1933’’, some 22 
years before enactment of the statute in 1955. Congress 
thus specifically recognized liability to apply such funds in 
payment of such liens and thereby waived any claim that 
such attachment-judgment liens were barred by any statute 
of limitations or by laches. In fact, Congress expressly | 
declared that no attachment-judgment lien claim could have 
any standing whatsoever unless it was at least 22 years old. 


Appellees’ present belated effort to assert such defenses 
against appellant’s claim has no merit. Moreover,: the 
Commission made no such contention in its decision allow- 
ing the Friede attachment claim for payment (J. A: 106, 
par. 15). So far as the possible application of defenses 
of the statute of limitations and of laches are concerned, the 
Friede attachment claim is. in all respects similar to the at- 
tachment-judgment claim now asserted by the appellant. 
Clearly, the Commission itself saw no merit in n the conten- 
tions which appellees now make. 
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POINT FIVE 


Without merit also are appellees’ contentions that 
appellant’s only remedy is in an action at law for 
recovery in the United States Court of Claims. 


In footnote 25, page 23, and at p. 24, appellees argue in 
substance that appellant must seek its remedies outside 
the statute in an action brought against the United States 
in the Court of Claims. These also are baseless arguments. 
The United States was clearly not engaged in a ‘‘wrongful 
taking’’ when it recovered the Russo-Asiatic deposits from 
the Guaranty Trust Company, under the Litvinov Assign- 
ment. Rather, it was engaged in the performance of a 
public function on behalf of United States nationals, who 
had claims against the Soviet Union. So far from being a 
‘‘wrongful taking’’, the United States, as was well known, 
was collecting these funds with the publicly avowed intent, 
later expressly confirmed and declared in Section 305 of 
the Act, as amended in 1955, to pay out the funds to rightful 
claimants.S 


When the United States collected the Russo-Asiatic 
funds from the Guaranty Trust Company appellant had 
every reason to expect that the United States would recog- 
nize and protect its adjudicated attachment-judgment lien 
against these funds, as required under the Constitution 
and the Litvinov Assignment.6 Plaintiff’s expectation was 
fully justified as the provisions of Section 305(a)(1) of the 
Act clearly demonstrate. 


There is obviously no basis yet for any action for re- 
covery against the United States in the Court of Claims. 
For plaintiff has not exhausted its remedies against the 
Foreign Claims Settlement Commission and the Soviet 
Claims Fund, as is evidenced by this action in which it seeks 
the judicial intervention of this Court. The assertion of 


5 See supra, pp. 8-9 and fn. 3. 


6 Guaranty Trust Company v. United States, 304 U. S. 126, 
142-143 (1937). 
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a claim now in the United States-Court of Claims would be, 
patently, premature.?7 — ee eer 
POINT ‘sik’ pte: 3S Bes ee 
On the authority ‘of the eae decision, i 
Secretary of the Treasury can and should be enjoined. 


Claiming that «additional. obstacles. to any chances of 
success in the instant case can-be suggested’’. appellees. 
state that it is ‘‘doubtful whether. the Secretary of the 
Treasury can properly be restrained from making payment 
on awards already certified.’’ (p. 25). This contention is - 
also completely lacking in substance. _ - ; (wees 


In the deVegvar case this Court made an order restrain- 
ing the Secretary of the Treasury, pending final disposition 
of the appeal, or until further order of the Court, from 
making payments out of the Yugoslav Claims Fund, which 
would reduce the total amount in such Fund to a sum less 
than that claimed by the plaintiff, deVegvar. That deter- 
mination is a controlling precedent here. See deVegvar v. 
Gillilland, 288 F. 2nd 640, 642, fn. 5; Administrative Pro- 
cedure Act § 10(d) (Applt. ’s Br. A-8). 


Under the provisions of the Act the a of the 
Treasury of the United States, is authorized and directed 
pursuant to § 310 of the Act, to pay out of the Soviet Claims 
Fund to claimants whose awards have been certified to him’ 
by the Commission, certain sums to be computed on, _the 
basis of the award certified. (J. A. A-5, A-6) o 


Many awards against the Soviet Claims Fund have been 
or will be certified by the Commission to the Secretary of, 
the Treasury and the total amount'of such awards will far 
exceed the funds in the Soviet Claims Fund: - The Soviet 
Claims Fund will obviously be insnfficient to pay all awards 
of the Commission in full, and, the Secretary of the Treas- 


7 Moreover, Congress clearly intended that appellarit’s stark 
ment-judgment lien for $829,633.85 be-paid out of the funds of the 
Russian corporation, Russo-Asiatic Bank, and not out ‘of ani ot 
the United States. 


| 
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ury will pay on awards other than awards under Section 
305(a)(1) of the Act, only a pro rata share. (J. A. 20-22) 


Unless the Secretary of the Treasury is enjoined by 
this Court from paying out of the Soviet Claims Fund sums 
which would decrease to an amount less than $829,633.85, 
the $3,401,414.18 Russo-Asiatic Bank funds which are a part 
of the Soviet Claims Fund, those Russo-Asiatic Bank funds 
may be so depleted, before the appellant’s claim can be 
determined on the merits by the Commission, that its attach- 
ment-judgment lien claim will not be paid in full in accord- 
ance with the provisions of the Act. Therefore, the rights 
granted appellant under Section 305(a) (1) of the Act would 
be defeated and its property would be wrongfully dis- 
tributed, without just compensation, to others who have 
no title thereto. (J. A. 21) 


Appellant has no adequate remedy under the Act since 
Section 314 of the Act would prohibit ‘‘review’’ of the deci- 
sion of the Commission, and appellant will be without any 
remedy, except through the aid of the equitable process of 
this Court. (J. A. 21) 


Therefore, until final disposition of appellant’s claim by 
the Commission, the Secretary of the Treasury of the 
United States, should be enjoined and restrained from mak- 
ing any payments out of the $3,401,414.18 Russo-Asiatic 
Bank funds, such as would reduce the total amount of said 
funds, in the Soviet Claims Fund, to a sum less than 
$829,633.85, the amount of appellant’s claim. (J. A. 23) 


Conclusion 


To be sure, as appellees state (p. 25), if the Commission 
had granted appellant’s claim that would have ‘‘caused a 
considerable reduction of the pro rata shares of other 
claimants’’ to the Soviet Claims Fund. But the denial 
of appellant’s claim, we submit, is, nevertheless, plainly 
contrary to the evidence and to the law, and to the declared 
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intent of Congress and is clearly violative. of appellant *s 
constitutional rights. And, further, such denial would. 
deprive appellant of its entzre vested property interest. 


POINT SEVEN 


Judicial intervention by this Court is proper “and 
imperative to prevent grave injustice. 


The order appealed from should be reversed and the 
case remanded to the District Court for appropriate 
action not inconsistent with the decision of this Court. 


Dated: March 28, 1958. 


i aaa la submitted, 
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